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Pravo a dané

- | ARTN se podilela na zlepseni prace prazského
katastru nemovitosti, kde se vyznamné zkratily lhaty
pro fizeni.

- Novy stavebni zakon nepotvrdil optimisticka ocekava-
ni a nevedl ve zna¢né mife k usnadnéni formalni proce-
dury drobnéjsich staveb - odborna vefejnost proto vola
po dalsich novelizacich.

- Roste pocet spori mezi stavebnimi firmami a develo-
pery ci developery a architekty - je to ddno mimo jiné
enormnim mnozstvim stavebnich zakazek.

= ARTN se podili na pfipravé nové pravni Gpravy vlast-
nictvi bytQ, ktera bude zejména piesnéji definovat
pojmy (spolecné casti domu, pozemek - souvisejici poze-
mek, budova, mistnost), a snizi se obsahové nalezitosti
prohlaseni vlastnika budovy.

- Zakon €. 107/2006 Sb. ze dne 14. biezna 2006, o jedno-
stranném zvysSovani najemného z bytu se promitl do
praxe a mizeme mluvit o postupné deregulaci najma;
zménou zakona ¢. 40/1964 Sb., obcansky zakonik, byly
vyznamnéji narovnany i podminky najmu.

- Dulezitym krokem bylo pfijeti zakona ¢. 182/2006 Sb.,
o upadku a zptisobech jeho feseni, tzv. insolvenéniho
zakona. Novy zakon nabyl Gcinnosti od 1. 1.2008.

- S ucinnosti od 1.ledna 2008 se vyznamné zménila pra-
vidla nizké kapitalizace, a to v neprospéch ceského rea-
litniho prostiedi.

- Od 1.ledna 2008 vstoupilo v platnost ustanoveni pro
osvobozeni pfijmi z kapitalovych ucasti plynouci z
drzby dcefinych spolecnosti v jinych zemich EU ceskym
holdingovym spole¢nostem.

Nemovitostni pravo

Obecny ramec Upravy pravnich vztahd k nemovitostem za
rok 2006 a 2007 byl dot¢en zejména tzv. darovou reformou.
Slo o jeden z nejzavaznéjsich zasahd do ¢eského darfového
systému za posledni obdobi. ARTN frekventované diskutova-
la na odborné urovni dopady této darové Upravy na trh
nemovitosti.

Doslo k stabilizaci upravy najmu nebytovych prostor.
Soucasnd pravni Uprava po provedenych zménach iniciova-
nych ze strany ARTN jiz neobsahuje nejproblematictéjsi usta-
noveni (zejména ustanoveni tykajici se vypovédi ndjmu, moz-
nosti uzavieni ndjemni smlouvy pred vydanim kolaudacniho
rozhodnuti a eliminace moznosti vypovézeni najemnich
smluv v pfipadé zmény vlastnika pronajaté nemovitosti). Lze
konstatovat, Ze ¢eskd pravni Uprava najmu nebytovych pro-
stor je nyni velmi liberdlni a umoznuje velmi Sirokou smluvni
volnost, ¢imz chrani néroky investorské komunity.

Pravni Uprava vlastnictvi bytovych a nebytovych jednotek je
stale nedostatecnd, presto se situace a obecnd vzdélanost
v této oblasti lepsi.

Rovnéz tak nedostatecnd ochrana principu dobré viry v zapis
do katastru nemovitosti je negativnim faktorem, ktery ma
vliv na pravni postaveni investorské komunity. Situace je
komplikovana probihajicimi majetkopravnimi spory, které
maji v mnohych pfipadech své kofeny v historii a jsou ovliv-
nény délkou soudnich spord.

Lze konstatovat, Zze opatieni iniciovana i ARTN snizila prodle-
vy v fizenich o zépisech do katastru nemovitosti. Jakkoli neni
soucasny stav délky fizeni stale zcela uspokojivy, doslo k vidi-
telnému zlepseni.

Doslo k ziskani zkusenosti s aplikaci kompromisni deregula-
ce nadjemného v bytech a zku$enosti z dil¢i Upravy ndjmu
bytd. Doslo k ¢astecnému posileni role pronajimatele, byt
pozice ndjemce je stéle velmi vyrazné chranéna.

Law and Taxes

- The Association for Real Estate Market Development
(,ARTN") is one of those to have contributed to the improve-
ment of the operation of Prague’s Property Register, with pro-
cessing times at this authority shortened significantly.

- The new construction law failed to meet the optimistic
expectations, as it did not lead to a significant simplification
of the formal procedure for smaller buildings - experts there-
fore call for new amendments.

- The number of disputes between construction firms and
developers, or developers and architects is on the rise - one of
the reasons is the huge quantity of construction contracts.

- The Association for Real Estate Market Development
(,ARTN") participates in the preparations of the new statute
that governs the ownership of flats; the statute will particular-
ly define specific terms (shared premises of a building, plot -
related plot, building, room) more accurately, and the require-
ments for the content of Building Owner’s Declaration will be
reduced.

- The Act No. 107/2006 Coll., of 14 March 2006, on Unilateral
Increases in Rents on Flats, has had practical effects, with
rents being gradually deregulated; in addition, the
Amendment to Act No.40/1964 Coll., the Civil Code, has signi-
ficantly remedied renting terms and conditions.

- An important step was the enactment of Act No. 182/2006
Coll., on Bankruptcy and Composition, known as the ‘insolven-
cy law. The new Act came into force on 1 January 2008.

- Effective 1 January 2008, the thin-capitalisation rules chan-
ged significantly, detrimental Czech real estate market.

- Since 1 January 2008, a ,full participation exemption” has
been in effect for, inter alia, EU-based subsidiaries of Czech
holding companies.

Real-estate Law

The general framework of the regulation concerning the legal
relations with regard to real-estate in 2006 and 2007 was mainly
affected by the so-called tax reform. This represented one of the
most important recent amendments of the Czech tax system.
ARTN frequently discussed on an expert level the effects of this
tax reform on the real-estate market.

There has been stabilization in the regulation concerning the lease of
nonresidential premises.The current legal regulation after the chan-
ges made, which were initiated on the part of ARTN, does not conta-
in the most problematic provisions (namely the provisions concer-
ning the withdrawal of a lease, possibility to enter into a lease con-
tract prior to an issue of a house-approval decision, and an eliminati-
on of the possibility to withdraw from lease contracts in case of
a change of an owner of the leased property). It is possible to state
that the current Czech legal regulation of the lease of nonresidential
premises is very liberal and provides a substantial level of contractu-
al freedom, which protects the rights of the investor community.

The legal regulation of an ownership of residential and nonresiden-
tial units is still insufficient; however, the situation and the general
awareness in this area are becoming better in spite of this fact.

The insufficient protection of the principle of good faith in the
registration in the real-estate register also represents a negative
factor, which affects the legal status of the investor community.
The situation is further complicated by ongoing disputes, which -
in many cases - originate in the past and are affected by the
lengthy duration of court disputes.

Itis possible to state that the provisions initiated by ARTN decreased
delays in the course of proceedings concerning the real-estate regis-
ter registrations. Although the current length of the proceedings is
not entirely satisfactory, there has been a visible improvement.

There has been an experience with the application of compromi-
se deregulation of housing rent as well as an experience with the

—



I Firnnna

Nenaplnila se ocekavani vkldadand do nového stavebniho
zékona, spravniho fadu a zdkona o vyvlasthovani. Pfestoze
bylo umyslem veskera stavebni fizeni zkratit a zjednodusit,
v mnohych pfipadech je situace opacna. Zadkonodarci, vlada
i odborné kruhy dali jasné najevo, Ze v nejblizsi dobé bude
tato situace fesena novelou (¢i dokonce novelami) stavebni-
ho zékona.

Pozorujeme prvna zkusenosti s pfijatym zdkonem o zadavani
verejnych zakazek, s pravni Upravou umoziujici realizaci PPP
projektl, a s pravni Upravou fesici tzv. nemovitostni fondy, od
kterych si néktefi odbornici slibovali dal$i rozvoj trhu nemo-
vitosti.

Velmi vyrazné problémy do prévni praxe ptinasi Uprava
obchodnich spolec¢nosti, kdy v fadé piipadu je v souvislosti
s nadkupem nemovitosti nebo jejich prodejem nutny pied-
chozi souhlas orgdnd spole¢nosti a jmenovéani soudniho
znalce pro urceni ceny nemovitosti. Pokud nejsou tyto for-
malni zélezitosti spInény, jsou smlouvy o pfevodu nemovi-
tosti absolutné neplatné.

Do budoucnosti Ize o¢ekavat, zejména v souvislosti s rekodi-
fikaci obcanského zakoniku (a soukromého prava obecné),
pravni ramec, ktery bude vice odpovidat potiebam praxe
a rozvoji trhu nemovitosti. Je tak nepfili$ pozitivni zpravou, ze
nékteré autority z oblasti prava odhaduji implementaci
nového obcanského zékoniku a po roce 2013.

Rekodifikace obcanského zdkoniku (zékon ¢.40/1964 Sb.) by
méla novym a komplexnim zpdsobem upravit pravni vztahy
k nemovitostem a zavést nékteré nové pravni instituty. ARTN
prostfednictvim Pracovni skupiny Legislativa velmi vyraz-
nym zpusobem koordinuje pfipominky odborné a investor-
ské komunity k ndvrhu nového zdkona.Jde v soucasné dobé
o jednu z hlavnich ¢innosti této pracovni skupiny ARTN.

V obdobi od vydani posledniho Trend Reportu jsme zazna-
menali vyrazny rdst spord mezi developery a stavebnimi spo-
le¢nostmi. Tato situace vznikla zejména tim, Ze mnoho sta-
vebnich spolec¢nosti nabidlo v tendrech neredlné ceny, které
se posléze snazily upravit bez patfi¢cného smluvniho podkla-
du. Casto se investi¢né naro¢né stavebni akce realizuji bez
dodrzovani znéni smluv, kdy strany jednaji bez uzavirani
dodatkl. Dalsim dlivodem je rovnéz nebyvale vysoky pocet
stavebnich zakazek v daném obdobi.

Velmi podstatné je, ze doslo k pfijeti nékterych vyznamnych
precedencnich rozhodnuti ¢eskych soudd, které vnaseji jisto-
tu do pravnich vztah(. Jde zejména o prelomovy nélez
Ustavniho soudu ¢&. US 78/06 tykajici se pravniho postaveni
Ucastnikd kupni smlouvy v pfipadé, ze doslo k odstoupeni od
kterékoli pfedchozi smlouvy v minulosti. Ustavni soud jedno-
znacné deklaroval, ze dobrd vira nového nabyvatele ma pred-
nost.

Doslo k nékolika sporim, kdy obc¢ané mést napadli platnost
kupnich smluv uzavienych mezi méstem a treti osobou. Tyto
fyzické osoby napadaji zalobou kupni smlouvy z titulu svého
obcanstvi v obci. Neni dosud pfijat jednoznacny judikat
v této véci. Pokud by soudy dospély k zavéru, ze kazdy obcan
mUze Zalovat akty mésta, mohla by tato situace velmi pod-
statnym zpUsobem ohrozit stabilitu pravnich vztah( a celého
trhu nemovitosti.
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partial modification of housing rent.There has been a partial rein-
forcement of the role of a lessor, in spite of the fact that the role
of a lessee is still strongly protected.

The new Construction Act, the Code of Administrative Procedure,
and the Expropriation Act all fell short of the expectations
embedded in them. Even though the objective was to shorten
and simplify all the construction proceedings, the situation is
quite the opposite in many cases. The legislators, government, as
well as the professional public made it clear that this situation
would be resolved by an amendment (or even amendments) of
the Construction Act in the near future.

We observe the first experiences with the adopted Act on Public
Contracts, with the legal regulation enabling the realization of
PPP projects, and the legal regulation relating to the so-called
real-estate funds, which were seen as the driver of further real-
estate market development by some experts.

The regulation of companies brings very serious problems for the
legal practice, as prior approval of corporate bodies and an appo-
intment of an authorized expert for a price assessment is neces-
sary in many cases in connection with an acquisition or sale of
real-estate. In case these formal requirements are not met, con-
tracts concerning a transfer of real-estate are absolutely invalid.

Itis possible to expect for the future, mainly in connection with the
recodification of the Civil Code (and the private law in general), that
the legal framework will more correspond to the practical needs
and the development of the real-estate market. It is therefore not
very positive news that certain authorities from the area of law
expect the implementation of the new Civil Code to take place after
2013.

Recodification of the Civil Code (Act no. 40/1964 Coll.) should
regulate the legal relations concerning real-estate in a new and
comprehensive way, and to introduce certain new legal institutes.
ARTN, via the Working Group Legislation, significantly coordina-
tes suggestions of the expert and investor community with
regard to the draft of the new act. It is currently one of the key
activities of this working group of ARTN.

Since the issue of the last Trend Report, we have recorded a signi-
ficant increase in the number of disputes between developers
and construction companies. This situation has mainly been cau-
sed by the fact that many construction companies offered unrea-
listic prices in tenders, which they later tried to modify without
relevant contractual basis. Investment-intensive construction pro-
jects are often being realized without an observance of the wor-
ding of contracts, when contractual parties act without the conc-
lusion of amendments. Another reason is an unusually high num-
ber of construction contracts during the given period.

Itis very important that there have been some relevant precedent
decisions of Czech courts, which bring security in legal relations.
This namely concerns a breakthrough decision of the
Constitutional Court no. US 78/06 relating to the legal status of
parties to a contract of purchase in case there is a withdrawal
from any prior contract in the past. The Constitutional Court dec-
lared unambiguously that good faith of new acquirer takes pre-
cedence.

There have been several disputes when inhabitants of cities
objected to the validity of contracts of purchase concluded bet-
ween cities and third parties. These physical entities file lawsuits
against the contracts of purchase on the grounds of their munici-
pal citizenship. Unambiguous court decision in this matter has
not been adopted. If courts came to the conclusion that each indi-
vidual has the right to file lawsuits against acts of a city, this situ-
ation could significantly jeopardize the stability of legal relations
as well as the whole real-estate market.

—



Pravo a dané
Law and Taxes

PREHLED STAVU PRAVNIHO A DANOVEHO
PROSTREDI CR NA TRHU NEMOVITOSTI

PRAVO
Obecné
Uvod

Zakladni legislativni ramec Ceské republiky naplfiuje zakladni
ptedpoklady pro rozvoj trhu s nemovitostmi. Zakony Ceské
republiky upravuji soukromé vlastnictvi nemovitosti a nabize-
ji moznost oddéleného vlastnictvi pozemkl, budov, bytl
a nebytovych jednotek. Obcansky zakonik' a souvisejici prav-
ni predpisy vytvareji pradvni rdmec pro realizaci nemovitost-
nich transakci, zejména pfevod a prondjem nemovitosti
a pouziti nemovitosti jako pfedmétu zajisténi v oblasti finan-
covani developerskych projektl, véetné Upravy pfednostniho
prava na uspokojeni pohledavek v pfipadé prohlaseni kon-
kursu na majetek dluznika.

Odstranéni dilezitych pravnich a danovych prekazek ve vzta-
hu ke spravnému fungovéni trhu nemovitosti v Ceské repub-
lice je obecné mozné prostfednictvim nutnych zmén konkrét-
nich ustanoveni pfislusnych pravnich predpisG. Snaha
o pouhé prizplsobeni vykladu stavajici pravni Upravy neni
v tomto smyslu dostatecnd. Bohuzel, ani vyklad stavajicich
pravnich predpist neni ze strany soudl vzdy zcela ideélni,
nebot v mnohych pfipadech je tento vyklad spise formalistic-
ky a odtazity od praxe. Casto dochézi rovnéz k rdznym proti-
kladnym vykladdim soud(. V mnohych pripadech sice soudy
vytvofi ustéleny vyklad, posléze vsak dojde k prfehodnoceni
takovéhoto vykladu.

Obecné Ize konstatovat, Ze se situace lepsi, a to i oproti situ-
aci popsané v Trend Reportu 2006. Toto Ize dokumentovat
na rozsudku Nejvyssiho soudu Ceské republiky sp. zn. 32
Odo 1263/2006, ze dne 24.7.2007, ktery stanovil, Ze byla-li
pfedmétem najmu véc hromadng, nelze dovodit, ze smlouva
je neplatna, jestlize nebyla stanovena vyse najmu zvlast pro
pronajimané nebytové prostory a zvlast pro parkovaci mista
a dale na nélezu Ustavniho soudu & US 78/06, ktery jedno-
znacné popisuje princip ochrany dobré viry (viz nize).

Obcansky a obchodni zakonik - pravni vztahy v rdmci
nemovitostnich a realitnich transakci jsou negativné ovliv-
nény soucasnou existenci obcanského a obchodniho zdko-
niku, kdy v mnohych pfipadech neni zcela jasné, ktery z uve-
denych zakonikl a v jakém rozsahu se pouzije na konkrétni
nemovitostni transakci. Toto rozdvojeni pravni Upravy viak
muze mit vyznamné pravni dopady napf. na promlceni prav,
smluvni pokutu, ndhradu skody apod. Ob¢ansky a obchodni
zakonik napfiklad stanovi rlizné promlceci lhdty a rdzné
predpoklady pro odpovédnost za zpdsobenou skodu. Lze
pfedpokladat, ze s pfipravovanou rekodifikaci obc¢anského
zakoniku se nadéle bude pouzivat témér vyhradné obcan-
sky zakonik v jeho nové podobé, jez bude odpovidat vice
potifebam praxe.

Majetkopravni spory - rozvoj trhu s nemovitostmi je velmi
negativné ovlivnén nevyresenymi majetkopravnimi spory,
které znemoznuji v relativné vyznamné mife realizovat roz-
sahlé investorské projekty. Tato skutecnost je umocnéna
neumérnou délkou trvani soudnich spord, kdy je zcela
bézné, ze zaloby o urceni vlastnického prava k nemovitos-
tem trvaji nékolik let,a nemoznosti spolehnout se na prove-
dené zéapisy v katastru nemovitosti. Na majetkopravni spory
méla vliv zejména restituce majetku a provedena privatiza-
ce. Lze vsak predpokladat, ze do budoucna se rozsah nevy-
feSenych majetkopravnich spord bude vyraznym zplsobem
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OVERVIEW OF THE SITUATION CONCERNING
THE LEGAL AND TAX ENVIRONMENT OF THE CZECH
REPUBLIC ON THE REAL-ESTATE MARKET

LAW
General
Introduction

The basic legal framework of the Czech Republic fulfills the basic pre-
requisites for the real-state market development. Laws of the Czech
Republic regulate private ownership of real-estate and offer an
opportunity of a separate ownership of land, buildings, apartments,
and nonresidential units. The Civil Code' and other associated legal
regulations establish a legal framework for the realization of real-
estate transactions, namely for the transfer and lease of real-estate
and the use of real-estate as an object of security in the area of deve-
lopment project financing, including the regulation of preferential
right for the satisfaction of receivables in case of a bankruptcy decla-
red with regard to the assets of a debtor.

The elimination of important legal and tax obstacles with regard to
the proper operation of the real-estate market in the Czech Republic
is in general possible through the necessary changes of specific pro-
visions of relevant legal regulations. The effort for mere adjustment
of interpretation of the existing legal regulation is not sufficient in
this regard. Unfortunately, the interpretation of existing legal regula-
tions on the part of courts is not always ideal either, because this
interpretation is rather formalistic and distant from practice in many
cases. At the same time, there are often various contradictory inter-
pretations of courts. Even though courts create a stable interpretati-
on in many cases, they later reassess it.

It is generally possible to say that the situation is improving, even in
comparison with the situation describe din the Trend Report 2006.
This can be documented by the decision of the Supreme Court of the
Czech Republic file no.32 Odo 1263/2006, dated 24.7.2007, which sti-
pulated that in case the subject of a lease is represented by a com-
mon object, it is not possible to deduce that a contract is invalid if the
rent amount was not determined separately for leased nonresidenti-
al premises and for parking spaces, as well as by the decision of the
Constitutional Court no. US 78/06, which unambiguously describes
the principle of good faith protection (see below).

Civil Code and Commercial Code - legal relations during pro-
perty and real-estate transactions are negatively affected by the
simultaneous existence of the Civil Code and the Commercial
Code, since it is not clear in many cases, which of the above men-
tioned acts and to what extent apples to specific real-estate trans-
action. However, such disunity of the legal regulation may have
serious legal consequences, for example with regard periods of
limitation, contractual penalties, compensation of damages, etc.
For example, the Civil and the Commercial Code stipulate diffe-
rent periods of limitation and different prerequisites for liability
with regard to caused damages. It is possible to expect that the
planned recodification of the Civil Code will result in almost exc-
lusive application of the Civil Code in its new form, as it is going
to correspond to the practical needs more.

Property law disputes — development of the real-estate market
is very negatively affected by unsettled property law disputes,
which prevent significantly the realization of large investor pro-
jects.This fact is further amplified by unreasonably lengthy dura-
tion of court disputes, when it is absolutely common that lawsu-
its concerning an ownership right assignment with regard to real-
estate take several years, and by the impossibility to rely on the
real-estate register records. The property law disputes were main-
ly affected by the restitution of property and the realized privati-
zation. However, it is possible to assume that the extent of unsett-

' Zakon ¢.40/1964 Sb., obcansky zakonik, v platném znéni (dale jen,,Obcansky zakonik”)

T Act no.40/1964 Coll., Civil Code, as amended (hereinafter the,,Civil Code”)

—



snizovat. Ke stabilizaci pravnich vztahd by do budoucna
mélo pfispét také znovuzavedeni zasady fimského préava
Lsuperficies solo cedit”, dle které by mélo byt sjednoceno
vlastnictvi pozemku a staveb na ném zfizenych. Tato zdsada
je podrobnéji zminovana dale v casti tykajici se stavby na
cizim pozemku.

Ochrana dobré viry - snad nejvétsim problémem soucasné
pravni Upravy nemovitostniho prava je neuspokojivé ochrana
dobré viry v zapisy provedené v katastru nemovitosti. Vypis
z katastru nemovitosti neni a nemuze byt pro investory dosta-
tec¢nou ochranou pro jejich investice. Soucasna pravni Uprava
zapish do katastru nemovitosti totiz nevychazi z principu, ze
vlastnikem nemovitosti je ,ten, kdo je zapsan” v katastru
nemovitosti jako vlastnik. Naopak, zapis v katastru nemovitos-
ti pfedstavuje pouze informaci o tom, Ze urcita osoba je,jako
vlastnik” zapsana do katastru nemovitosti, pficemz tento Udaj
muze byt relativné rychle zménén, pokud doty¢nd osoba pro-
kéze opak.

Lze konstatovat, ze pokud se podafi prosadit v nové pravni
Upraveé princip ochrany dobré viry ve standardnim zapado-
evropském chdapani, bude tato skutecnost predstavovat
velmi vyrazny pfinos pro bezpecnost realitnich obchoda. Ve
své podstaté se jednd o jednoduchy princip, dle kterého
nabyvatel nemovitosti, jez vychazel ze zapisu v katastru
nemovitosti pfi jeji koupi, je do budoucna chranén, jako
kdyby nemovitost nabyl od vlastnika, a to bez ohledu na
skutecnost, zda v budoucnu vyjde najevo, ze prodavajici
nebyl ve skutecnosti fadnym vlastnikem, a tudiz nemohl
vlastnické pravo k pfedmétné nemovitosti prevést. Zave-
deni tohoto principu klade vétsi miru odpovédnosti na pfi-
slusné katastralni urady, oviem investor musi byt chranén
a davéra v zapis provedeny v katastru nemovitosti by méla
mit prioritu.

Soucasny stav fesi investorskd a developerska komunita pro-
stiednictvim velmi podrobného pravniho auditu (due diligen-
ce), ktery viak nemUze postihnout veskeré skute¢nosti. Casto
neexistuji pfislusné historické dokumenty, které by zdoku-
mentovaly pravni osud prevadénych nemovitosti v minulosti.
Dale se rozsifuje pouzivani Title Insurance, tzn. specializova-
ného pojistného produktu.

Za prllomovy Ize povazovat nalez Ustavniho soudu ¢ US
78/06, ktery jednoznacné popisuje princip ochrany dobré
viry.Jde o prelomové rozhodnuti, které dava odpovédi, které
byly dosud Fe$eny rozdilné. Ustavni soud judikoval nasledu-
jici:,Odstoupenim od smlouvy podle § 48 odst. 2 obcanské-
ho zdkoniku se — neni-li pradvnim predpisem nebo Gcastniky
dohodnuto jinak — smlouva od pocatku rusi, avsak pouze
s ucinky mezi jejimi ucastniky.Vlastnické pravo dalsich naby-
vatelU, pokud své vlastnické pravo nabyli v dobré vite, nez
doslo k odstoupeni od smlouvy, poziva ochrany v souladu
s ¢l. 11 Listiny zakladnich prav a svobod a s tstavnimi princi-
py pravni jistoty a ochrany nabytych prav vyvérajicimi
z pojmu demokratického pravniho statu ve smyslu ¢l. 1 odst.
1 Ustavy , a nezanika”. Pfed timto prilomovym judikatem
dochéazelo ke stavu, kdy jakékoli odstoupeni od jakékoli
kupni smlouvy v minulosti negovalo automaticky veskeré
nasledné prevody. Jinymi slovy, vlastnické pravo se auto-
maticky vracelo na pocatek k osobé, kterd od historické
kupni smlouvy odstoupila. Tento stav byl dlouhodobé neu-
drzitelny.

Zaloby obéani obci - v souvislosti s pfevody obecnich
pozemkl z majetku mést a obci se objevily prvni zaloby, kdy
platnost kupnich smluv je napadana ze strany tietich osob
(obcan pfislusné obce nebo mésta).Ti, ackoli nejsou Ucast-
nikem (smluvni stranou) pfislusné kupni smlouvy (smluvni-
mi stranami je mésto a kupujici), napadaji z titulu svého
obcanstvi platnost smlouvy, a to navzdory nadzoru mésta
a kupujiciho. Kupujici zpravidla nasledné prodavaji pozemky
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led property law disputes will decrease significantly in the future.
The stabilization of the legal relations should also be contributed
by the reinstitution of the Roman law principle “superficies solo
cedit; which should unify the ownership of land and buildings on
such land.This principle is discussed in more detail in the section
relating to the construction on someone else’s land.

Good faith protection - perhaps the biggest problem of the cur-
rent legal regulation of the real-estate law is the unsatisfactory
protection of good faith in the registrations made in the real-esta-
te register. An extract from the real-estate register is not and can-
not be a sufficient protection of investor’s investments. The exis-
ting legal regulation of real-estate register records is not based on
the principle that an owner of real-estate is the “entity registered”
in the real-estate register as the owner. On the contrary, a regist-
ration in the real-estate register only represents information
about the fact that certain entity is registered in the real-estate
register as “an owner’; whereas this information may be modified
relatively quickly in case a respective entity proves the opposite.

It is possible to say that if the principle of goods faith protection
is successfully put across in the new legal regulation in the stan-
dard Western European understanding, this fact will present
a very significant contribution of the safety and security of real-
estate transactions. Essentially, this is a simple principle,according
to which an acquirer of real-estate that proceeded according to
a registration in the real-estate register in the course of its pur-
chase is protected for the future as if he acquired the real-estate
from its owner, irrespectively of the fact it becomes apparent in
the future that the seller was not in fact its true owner, and thus
could not have transferred the right of ownership to the relevant
real-estate. Introduction of this principle imposes higher level of
responsibility on relevant cadastral authorities, but investors
naturally have to be protected and the faith in the records of the
real-estate register should take precedence.

The investor and development community deals with the current
situation through a very detailed legal audit (due diligence), which
may not, however, involve all facts. Relevant historical documents,
which would document the legal fate of the transferred real-estate
in the past, are often missing. Furthermore, the use of Title Insurance,
i.e.a specialized insurance product, is becoming more popular.

The decision of the Constitutional Court no.US 78/06, which unam-
biguously describes the principle of good faith protection, may be
seen as a breakthrough. It is a breakthrough decision, which provi-
des answers that had previously been resolved differently. The
Constitutional Court ruled as follows: “Withdrawal from a contract
according to § 48, section 2 of the Civil Code - unless stipulated
otherwise by a legal regulation and/or parties to such contract -
shall result in the nullification of such contract, however, with
effects between its parties only. The right of ownership of other
acquirers, in case they acquired their right of ownership in good
faith prior to a withdrawal from the contract, shall enjoy the pro-
tection in compliance with the Article 11 of the Bill of fundamental
rights and liberties, and with the constitutional principles of good
faith and protection of acquired rights arising from the term of
a democratic legal state in terms of Article 1, section 1 of the
Constitution, and shall not expire.” A situation occurred prior to this
breakthrough decision, when any withdrawal from any contract of
purchase in the past automatically negated any subsequent tran-
sfers.In other words, right of ownership went automatically back to
the person that had withdrawn from a historical contract of pur-
chase.This situation was not sustainable on a long term basis.

Lawsuits of citizens of municipalities - first lawsuits emerged in
connection with the transfers of municipal land from the property
of towns and municipalities, when the validity of contracts of pur-
chase is objected to by third parties (citizens of relevant towns or
municipalities). Even though these individuals are not parties to
relevant contracts of purchase (the parties to such contracts are:
relevant town/municipality and a buyer), they object on the
grounds of their municipal citizenship to the validity of such con-
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déle dalsim investordm. Pokud by bylo potvrzeno, ze kazdy
obc¢an mésta mlze napadat tyto smlouvy, mohlo by to vést
k velmi nepfijemnym nésledkiim a nekontrolovatelnému
stavu. Nebyl zatim pfijat jakykoli judikat k této véci, nebot se
jedna o novy trend.

Obcansky zakonik obecné - v obecné roviné Ize konstato-
vat, Ze obecné pravni instituty nemovitostniho prava (napf.
predkupni pravo, prava odpovidajici vécnym bfemendm,
zastavni pravo apod.) obsazené zejména v obcanském zako-
niku trpi cetnymi nedostatky, které zpGsobuji problémy pfi
jejich spravné aplikaci. Naptiklad neni zcela jasné, které
zdvazky vyplyvajici ze smlouvy o zfizeni vécného bfemene
nebo smlouvy o zfizeni predkupniho préva jako prava véc-
ného prechédzeji na nového nabyvatele nemovitosti
a v jakém rozsahu. Rovnéz tak neni zcela jasné, jak detailné
maji byt pro potfebu zajistovacich transakci vymezeny
pohledavky, které jsou zajistény napf. zastavnim pravem
apod. Navic v mnohych pfipadech neexistuje jednotny
vyklad takovychto ustanoveni. Lze jen pro pfiklad uvést, ze
neni jasné, zda se tzv. zakonné predkupni pravo spoluvlast-
nika nemovitosti uplatni i na darovani spoluvlastnického
podilu. Rovnéz tak neni vzdy zcela jasné, co se rozumi v kon-
krétnim pfipadé pfislusenstvim a co soucasti nemovité véci
nebo bytu. Déle naprosto chybi definice pfislusenstvi neby-
tového prostoru, coz v praxi pfinadsi jisté nepfijemnosti
a zbytecnym zpusobem komplikuje smluvni dokumenty
tykajici se ndjmu nebytovych prostor.

Pravni uprava smlouvy o smlouvé budouci, zejména s ohle-
dem na vztah aplikace pravni Upravy obsazené v obchodnim
zakoniku a zdkoniku obcanském, je nejasna. Oba dva zakoni-
ky upravuji smlouvu o smlouvé budouci, kazdy viak odlisné.
Uvedena nejasnost se projevuje zejména v tzv. relativnich
obchodech mezi dvéma podnikateli, kde se jedna o prodej
nemovitosti. Judikatura je v daném ohledu kusa a nejednotna
a zastava spise vyklad vzdaleny praktickému fungovéni trhu
s nemovitostmi. Nejednotnost judikatury se projevuje rovnéz
v tom, ze neni jednoznacné ujasnén petit, jakym zpUsobem
zalovat druhou smluvni stranu v pfipadé poruseni smlouvy
o budouci smlouvé.

Stavba na cizim pozemku - narozdil od vétsiny zapadoev-
ropskych zemi ¢eské pravo vyslovné umoznuje automatické
odlisné vlastnictvi budovy a pozemku, na némz se budova
nachdzi. Uprava vztah(i stavby na cizim pozemku je nedo-
state¢nd. Existuji ¢etné teoretické spory, zda za soucasného
stavu prdvni Upravy lIze na cizim pozemku stavét pouze na
zdkladé napf. ndjemni smlouvy nebo zda je nezbytné zfidit
vécné bremeno.V pripravovaném novém obcanském zako-
niku Ize pocitat s navratem k osvédcéenym pravnim institu-
tlm, kdy nadale (po pfijeti nového zdkona) bude platit zésa-
da, ze pokud nékdo postavi na cizim pozemku stavbu, aniz
by k tomu bylo zfizeno zvlastni pravo (tzv. pravo stavby),
stane se vlastnikem stavby pravé vlastnik pozemku. Stavajici
rozdéleni vlastnictvi jiz existujicich staveb vSak bude nadéle
zachovano a nova pravni Uprava se bude ziejmé vztahovat
pouze na nové stavby. Lze predpokladat, ze pfijetim vyse
uvedeného principu, Ze stavba je soucésti pozemku, dojde
k zjednoduseni transakénich dokumentl pfi zajisténi zavaz-
kG - napt.nebude jiz nebytné nutné zfidit zastavu k rozesta-
véné budové na pozemku, pokud jiz byl samotny pozemek
zastaven.

Agentska ustanoveni v zajistovacich smlouvach - dalsim
problémem, ktery se tyka spiSe bankovniho sektoru, je sku-
tecnost, ze ceské pravni prostiedi neumoznuje sjedndvani
agentskych ustanoveni v pfipadech, kdy je napf.v rdmci syn-
dikovaného Uvéru na misté véfitell vice subjektd. V tako-
vych pfipadech je naptiklad jako zastavni véfitel zapsan
pouze jeden z vériteld nebo nékolik véfiteld samostatné ve
stejném poradi. Moderni praxe zajistovacich transakci vsak
vyzaduje, aby mohl byt zapsan jako zastavni véfitel pouze
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tracts, in spite of the opinion of the town and the buyer.The buyers
usually sell the land to other investors. If it is in fact confirmed that
any citizen of a town may object to such contracts, it could lead to
very unpleasant consequences and uncontrollable situation. No
decision has been adopted in this matter as it is a new trend.

Civil Code in general - it is possible to say in general terms that the
general legal institutes of the real-estate law (e.g.option to buy, rights
corresponding to easements, right of lien, etc.) mainly included in the
Civil Code have numerous flaws, which cause problems with their
correct application. For example, it is not entirely clear which obliga-
tions resulting from a contract on establishment of an easement /
a contract on establishment of an option to buy as a material right are
transferred to the new real-estate acquirer and to what extent. At the
same time, it is not entirely clear how detailed should the specificati-
on be of receivables, which are secured by a right of lien, for example,
for the purpose of security transactions.In addition to this, there is not
a uniform interpretation of such provisions in many cases. It is pos-
sible to state as an example that it is not clear, whether the so-called
legal option to buy is to be applied to a donation of a co-ownership
interest as well. At the same time, it is not entirely clear what is inclu-
ded in the accessories and what is included as part of real-estate /
apartment in specific cases. Furthermore, definition of accessories of
nonresidential premises is missing completely, which in practice
brings certain inconvenience and uselessly complicates contractual
documents relating to the lease of nonresidential premises.

The legal regulation of a contract concerning future contract,
namely with regard to the relation of application of the legal regu-
lation included in the Commercial Code and the Civil Code, is unc-
lear. Both Codes regulate the contract concerning future contract,
however, both do it differently. The above mentioned ambiguity is
namely clear in so-called relative transactions between two busi-
nesses with regard to a real-estate sale.The decisions in this regard
are fragmentary and heterogeneous, and they support interpreta-
tion, which is distant from the practical operation of the real-estate
market. The disunity of the decision-making practice is also appa-
rent in the fact that the petit is not defined unambiguously, i.e. in
what way should action be filed against the other contractual party
in case of a breach of the contract concerning future contract.

Construction on someone else’s land - contrary to the majority
of the Western European countries, the Czech law expressly ena-
bles automatic different ownership of building and land, on
which the building is located. The regulation of relations concer-
ning a construction on someone else’s land is unsatisfactory.
There are numerous theoretical disputes, whether it is currently
possible to build on someone else’s land on the basis of, for exam-
ple, a lease contract or whether it is necessary to establish an
easement. The planned new Civil Code expects a reinstitution of
proven legal institutes, when the principle will still apply (after an
adoption of the new Act) that in case someone builds a construc-
tion on someone else’s land without an establishment of a speci-
al right to such construction (so-called right of construction),
owner of the land will become an owner of the building as well.
The existing separation of existing buildings will still be maintai-
ned, and the new legal regulation is likely to apply to new buil-
dings only. It is possible to expect that an adoption of the above
mentioned principle — where a building is part of land — will con-
tribute to a simplification of transaction documents concerning
the security of obligations — for example, it will not be necessary
to establish a right of lien to a building under construction on the
land that is already subject to a right of lien.

Agency provisions in security contracts — another problem, which
applies to the banking sector more, is the fact that the Czech legal
environment does not enable the arrangement of agency provisi-
ons in cases, when there are several creditors in case of a syndicated
loan, for example. In such cases, only one creditor (or several credi-
tors separately in the same order) is registered as the lien creditor.
However, the modern practice of security transactions requires the
registration of only one of the creditors as the lien creditor (security
agent),and not only in the extent of his own receivables to the mort-
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jeden z véfitell (security agent), a to nejen v rozsahu svych
vlastnich pohledavek vici zastavci (dluznikovi), ale i ostat-
nich véfiteld. Tim je usnadnéna pozice ostatnich véfiteld,
ktefi nemusi byt slozitym zplsobem registrovani v riznych
registrech nebo v katastru nemovitosti, pfesto zlstavaji
zajisténymi véfiteli, tj. véfiteli, jejichz prava (pohledavky)
jsou zajistény.

Toto je dilezité i pro pfipad, kdy se kterykoli z véfitell roz-
hodne prevést svoji Ucast v syndikovaném Gvéru a samoziej-
mé i pro kteréhokoli z novych véfitelll v rdmci transakce.
Pfitom Ize predpoklddat, ze do budoucna poroste vliv soukro-
mych nebankovnich investic do developerskych nebo jinych
projektl a agentska ustanoveni se tedy uplatni i mimo ban-
kovni sektor.

Pievod prav a zavazkii ze smluv - jistym problémem sou-
¢asného pravniho systému Ceské republiky je, ze podle stfe-
doevropské pravni tradice neni umoznén prevod veskerych
prav a zavazk( smluvnich stran na jiny subjekt bez souhlasu
dluznika (druhé smluvni strany). Uvedené vyplyva ze skutec-
nosti, ze cesky pravni fad rozeznava oddélenym zplsobem
upravené postoupeni pohledavky a prevod povinnosti (tzv.
prevzeti dluhu) a neexistuje pravni Uprava prevodu veske-
rych prav a povinnosti z pfislusného smluvniho vztahu za
jistych presné definovanych podminek i bez souhlasu druhé
smluvni strany.Za soucasného stavu je nezbytné postupovat
pouze pohledadvky ze smluvniho vztahu nebo prevédét
obchodni podily nebo akcie ve spole¢nostech, které jsou
ucastniky smluvniho vztahu. Postoupeni pohledavek vsak
neni vzdy zcela idedIni. Moznost prevodu prav a zdvazkl ze
smluv je pritom dulezitd z pohledu danové optimalizace,
efektivniho vstupu vice investorl do transakci a pfevodu
jejich postaveni v rdmci financovani investi¢nich projektu.
Lze doporucit, aby nové pravni Uprava tuto moznost upravi-
la, a to v rozsahu vztahu, které budou vymezeny v pfislusné
smlouvé.

Neplatnost smluv - jako velmi zdsadni se jevi koncept abso-
lutni neplatnosti smluv.Tento koncept vychazi z predpokladu,
ze pokud dojde byt jen k formalnimu pochybeni, je smlouva
absolutné neplatnd a hledi se na ni jako by neexistovala.Tento
koncept by mél byt zménén tak, aby nemohl byt zneuzivan.
Casto dochazi k situacim, kdy si strany cht&ji ulehit situaci
a nerozpisovat slozité rozdéleni kupni ceny na nékolik pozem-
kd a budov nebo zahrnuji do najemného automaticky i nakla-
dy na sluzby. Posléze jsou tato ustanoveni, ktera maji své eko-
nomické opodstatnéni, napadana zalobami.

Uprava obchodnich spoleénosti — sou¢asna pravni Gprava
obchodnich spolec¢nosti vyZzaduje u mnoha typ nemovitost-
nich transakci stanoveni kupni ceny znalcem ur¢enym sou-
dem, rGzné souhlasy valné hromady a dozorc¢ich organt.
Pokud tyto pozadavky nejsou spInény, jsou smlouvy absolut-
né neplatné. Kupujici véak ¢asto nemd ani moznost ovéfit, zda
doslo ke spInéni téchto formalnich nalezitosti.

Nova pravni Gprava vlastnictvi byta - soucasna uprava
vlastnictvi bytd a nebytovych prostor neni zcela ideadlni.
Pretrvavaji rzné problémy pfi aplikaci zakona, zejména
neni zcela jasny rozsah prav a povinnosti spolecenstvi
vlastnik(, rozsah povinnosti mezi vlastniky jednotlivych
bytovych jednotek pfi spravé spolecnych prostor domu.
Rovnéz bude nezbytné prehodnotit miru ingerence ostat-
nich vlastnikd v ptipadech, jako jsou rekonstrukce, zmény
pldorysd bytd apod. Z tohoto divodu byl Ministerstvem
pro mistni rozvoj CR vypracovén novy zékon o vlastnictvi
bytl, ktery by mél odstranit dosavadni nedostatky pravni
Upravy. Pripominkového fizeni k navrhu nového zdkona
o vlastnictvi bytd se velmi aktivné ucastnila i ARTN. Nova
pravni Uprava bude zejména presnéji definovat pojmy
(spole¢né casti domu, pozemek - souvisejici pozemek,
budova, mistnost), snizi se obsahové nélezitosti prohlaseni
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gagor (debtor), but in the extent of receivables of other creditors as
well. This simplifies the position of other creditors, which do not
have to be registered in a complicated way in various registers or in
the real-estate register, yet they remain secured creditors, i.e. credi-
tors, the rights (receivables) of which are secured.

This is also important in case either of the creditors decides to
transfer his interest in such syndicated loan as well as for any new
creditors within the transaction. It is possible to expect, at the
same time, that the influence of private non-banking investments
in development of other projects will grow in the future, and the
agency provisions will thus apply outside of the banking sector.

Assignments of contractual rights and obligations - certain
problem of the existing legal system of the Czech Republic is the
fact that according to the Central European legal tradition the tran-
sfer of all rights and obligations of contractual parties to another
entity is not permitted without an approval of the debtor (the other
contractual party). The above mentioned results from the fact that
the Czech legal system distinguishes the differently regulated
assignment of a receivable and the transfer of an obligation (so-cal-
led debt assumption), and there is no legal regulation with regard
to an assignment of any and all rights and obligations resulting
from the relevant contractual relation under certain predefined
terms and conditions, even without the approval of the other con-
tractual party. In the existing situation, it is necessary to only assign
receivables from contractual relations or to transfer commercial
interest or shares in companies, which are parties to a contractual
relation. However, an assignment of receivables is not always enti-
rely ideal. At the same time, the possibility to transfer contractual
rights and obligations is important from the perspective of tax
optimization, effective entry of several investors in transactions,
and an assignment of their status within the financing of invest-
ment projects.ltis possible to make a recommendation with regard
to the new legal regulation to govern this possibility, to the extent
of relations, which might be specified in relevant contracts.

Invalidity of contracts - the concept of the absolute invalidity of
contracts appears to be crucial. This concept is based on the
assumption that in case there is even a formal error, a contract
shall be absolutely invalid, and it is viewed as if it never existed.
This concept should be change so that it would not be possible to
abuse it. Situations are frequent, when contractual parties want to
simplify the situation and they do not specify the purchase price
for several lands and/or buildings or they automatically include
the costs of services (utilities) in the rent. These provisions, which
have their economic foundation, are later disputed by lawsuits.

Regulation of corporations (companies) - the existing regulation
of companies requires an assessment of a purchase price by an aut-
horized expert for many types of real-estate transactions, various app-
rovals of General Assembly and/or supervisory bodies. In case these
requirements are not fulfilled, contracts are absolutely invalid.
However, a buyer often does not have an opportunity to verify whet-
her the fulfillment of these formal requirements did in fact take place.

New legal regulation of an ownership of apartments - the
existing regulation of ownership of apartments and nonresidential
premises is not ideal. Certain problems with the application of the
law remain, mainly the following areas are not clear: extent of the
rights and obligations of association of owners, extent of obligati-
ons between owners of individual housing units in the course of
management of common areas of a house, etc. At the same time, it
will be necessary to reassess the level of integration of other
owners in the cases such as reconstruction, changes to ground-
plans of apartments, etc. For this reason, the Ministry for Regional
Development of the Czech Republic prepared a new Act on
Ownership of apartments, which should eliminate existing imper-
fections of the legal regulation. ARTN was very active in the remin-
der proceeding concerning the draft of the new Act on Ownership
of apartments. The new legal regulation will mainly define terms
more precisely (common areas of a house, land - related land, buil-
ding, room), and the content requirements of the declaration of
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vlastnika budovy. Zakon bude téZz obsahovat Upravu prav
a povinnosti vlastnikd jednotek. Spolecenstvi vlastnik
jednotek jiz nadale zfejmé nebude vznikat pfimo ze za-
kona jako dosud, ale bude zakladéno jako jiné pravnické
osoby.

Zmény je nutné dale provést zejména v nésledujicich
oblastech:

Regulace najemného z bytu - pies dosud nevidany pokrok
v Upravé regulace a v obecné Upravé najmu bytd musi dojit
k dal$im hlubsim reformam.

Najem nebytovych prostor - zanik pfedmétu ndjmu puasobi
zifejmé zanik najemniho vztahu. Tato situace neni idealni pro
investorskou komunitu.

Protihodnota za provedené zmény na predmétu najmu -
v této souvislosti je nutnd Uprava ustanoveni § 667 odst. 1
obcanského zédkoniku na vyslovné dispozitivni. Tak, aby byla
umoznéna vétsi smluvni volnost stran pfi urceni, co a v jaké
vysi ma byt protihodnotou za zvyseni hodnoty pronajaté véci
a kdy ma dojit k jejimu vyplaceni.

VYBRANE OKRUHY
Najem bytovych prostor

Ve vztahu k najmu bytd v Ceské republice existuji dva dlou-
hodobé problémy, které bylo v posledni dobé nezbytné resit.
Slo zejména o tzv. regulaci ndjemného a o zastaralou Gpravu
najmu bytd. Na tyto problémy ARTN dlouhodobé upozorno-
vala, coz zminujeme i v kapitole Rezidenc¢ni trh.V této souvis-
losti je tfeba podtrhnout, ze Ceska republika je zalovéna vlast-
niky byt( u Evropského soudu pro lidska prava, ktefi se doma-
haji odskodnéni za predchozi regulaci najmu bytd.

Regulace najemného

Regulace ndjemného z bytu se vztahuje na tzv.,staré ndjemni
vztahy”, jak byly definovany ve vyhlasce Ministerstva financi
CR. Znamené to, Ze vlastnici, resp. pronajimatelé bytl museji
dodrzovat maximalni vysi ndjemného z bytu. Cenova regula-
ce pfitom ve své podstaté nechrani socidlné slabé vrstvy —
v mnohych pfipadech naopak v regulovanych bytech ziji eko-
nomicky silné domacnosti. Stav vede k dvojim cenam za stej-
nou sluzbu (byt). Jedinym rozliSovacim bodem je tedy doba,
kdy vznikl najem.

Takovato situace je zcela nepfijatelnd a neospravedInitelna.
Existuji dvé kategorie obcan(, a to podle toho, kdy najemci
uzavieli najemni smlouvu. Nejvice poskozeny se mohou citit
mladé rodiny s détmi, které nemély Stésti, aby uzaviely najem-
ni smlouvy v dobég, na kterou se vztahuje regulace. Pfitom je
zcela evidentnim trendem, Ze volné neregulované trzni
najemné klesa a bude i nadale klesat?.

Cenova regulace ndjemného se pfitom tykd pouze urcitého
poctu obyvatelstva. Ti obyvatelé, ktefi vlastni rodinné ¢i ¢in-
zovni domy, jsou rovnéz ve vztahu vici ndjemcdim znevyhod-
néni, nebot musi hradit veskeré nédklady. Situace de facto
vedla ke stavu, kdy pronajimatelé dotuji své najemce. Mimo
jiné iz dlvodu regulace nadjemného?® dochazelo a stale docha-
zi k nejraznéjsim fiktivnim vyménam najemnich bytl. Jde
o nelegdélini transakce, které se velmi tézko prokazuiji.

2 Vice v kapitole Rezidenc¢ni trh na strané 29.

s Je pfitom zajimavé, ze cenovd regulace najemného byla zrusena nalezem Ustavniho
soudu ¢.528/2002 Sb., dnem 18. prosince 2002, jinymi slovy, ndjemné nebylo v Ceské
republice po ur¢itou dobu jakkoli regulovéno, novy piedpis neplatil, nebyl mechanis-
mus, ktery by stanovil koeficienty ristu apod.
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a building owner will decrease. The act will also include the regula-
tion of rights and obligations of unit owners. Associations of
owners of units will no longer come into existence by law - as
today - but they will be established as other legal entities.

Changes have to be made especially in the following areas:

Regulation of rent from an apartment - more profound reforms
have to take place in spite of an unprecedented progress in the area
of regulation and the general regulation of a lease of apartments.

Lease of nonresidential premises - expiry of a subject of the
lease is likely to cause an expiration of the lease relation. This situ-
ation is not ideal for investor community.

Counter value for changes made to the subject of the lease -
amendment of the provision of § 667, section 1 of the Civil Code
is necessary in this connection to an expressly non-mandatory
form.It should enable greater level of contractual freedom of con-
tractual parties in defining what and in what amount is to be
a counter value for increase in the value of a leased object, and
when its payment is to take place.

SELECTED AREAS
Lease of nonresidential premises

With regard to the lease of apartments in the Czech Republic,
there are two long-term problems, which had to be addressed
recently. This mainly concerned the so-called regulation of rent
and the out-of-date regulation of the lease of apartments. ARTN
has been drawing attention to these problems on a long-term
basis, and we also mention this in the chapter Residential market.
It is necessary to point out in this connection that the Czech
Republic is being charged by owners of apartments in the
European Court of Human Rights, as the owners claim compensa-
tion for the prior regulation of the rent of apartments.

Regulation of rent

The regulation of rent from apartments also applies to the so-cal-
led “old rental relations’, as defined by the Decree of the Ministry
of Finance of the Czech Republic. This means that owners / lessor
of apartments have to adhere to the maximum amount of rent
from an apartment. At the same time, the price regulation does
not protect the socially weak groups of individuals - to the con-
trary, regulated apartments are often occupied by economically
strong households. The situation leads to dual pricing for the
same service (apartment). The only point of differentiation is the
period, when such lease originated.

Such situation is absolutely unacceptable and unjustifiable. There
are two categories of citizens — according to the date of conclusion
of a lease contract by the lessees. Young families with children,
which were not fortunate enough to enter into a lease contract at
the time that is included in the regulation, may feel damaged the
most. At the same time, there is an absolutely evident trend that the
unregulated rent is decreasing and will continue to do so’.

At the same time, the price regulation of rent only applies to certa-
in number of people. Those people, who own family or tenement
houses, are also disadvantaged with regard to lessees, because they
have to bear all costs.This has de facto led to a situation when land-
lords subsidize their lessees. The regulation of rent® has been,
among others, the reason for various fictive swaps of rental apart-
ments. There are illegal transactions, which are very hard to prove.

2 For more information see the chapter Residential market on page 29.

3 It is also interesting that the price regulation of rent was annulled by the decision of the
Constitutional Court no.528/2002 Coll., on the 18th of December 2002; in other words: the
rent was not regulated in any way for a certain period of time in the Czech Republic - the
new rule was not in force, and there was no mechanism in place, which would stipulate the
ratios for price increases, etc.

—



Cenova regulace najemného je ostrym politickym tématem,
které rozdéluje soucasnou politickou scénu v oblasti hospo-
dareni s byty. Bytovy fond byl sice restituovan, avsak bez pro-
stiedk(i akumulovanych na jeho udrzbu. Zadna vlada dosud
nenasla odvahu pfistoupit k masivnéjsi deregulaci‘.

Celd situace vedla k pfijeti zakona ¢. 107/2006 Sb. ze dne 14.
bfezna 2006, o jednostranném zvysovani nadjemného z bytu
a 0 zméné zakona ¢. 40/1964 Sb. obcansky zakonik, ve znéni
pozdéjsich predpist. Zakladni principy nové pravni Upravy
jsou nasledujici:

1. VySe najemného pfi uzavirdni nové najemni smlouvy
a zména najemného v prabéhu trvani najemni smlouvy se
stanovi dohodou mezi ndjemcem a pronajimatelem.

2. Nedojde-li ve véci zvyseni najemného v pribéhu trvani
najemni smlouvy k dohodé&, ma pronajimatel pravo jeden-
krat ro¢né jednostranné zvysit nadjemné.

3. Zvyseni ndjemného v jednom roce nesmi byt vyssi nez pro-
cento rdstu stanovené pro kazdou konkrétni hodnotu
mési¢niho ndjemného za 1 m? placeného pred zvysenim ve
vztahu k cilové hodnoté najemného platné pro lokalitu,
Vv niz je byt umistén.

4. Cilovéd hodnota mési¢niho najemného pro kazdou z veli-
kostnich skupin obci v krajich (a ¢asti Prahy a Brna) bude
odvozena z Udajl o cendch bytl ze statistiky nemovitosti
a bude konstruovéna jako 1/12z 5 % z ceny bytu, resp.1/12
24 % v Praze 2a1/12z3,2 % v Praze 1.U bytu se snizenou
kvalitou bude stanovena nizsi cilovd hodnota.

5. Tabulky cilovych hodnot mési¢niho najemného pro jedno-
tlivé velikostni skupiny obci v jednotlivych krajich a maxi-
malniho rdstu najemného budou uvedeny v kazdoroc¢né
vydéavaném sdéleni Ministerstva pro mistni rozvoj CR (aktu-
alizovaném podle cenového vyvoje).

6. Cilové hodnoty mési¢niho ndjemného mize byt dosazeno
po poslednim zvyseni v pfechodném obdobi.

Zé&kon o jednostranném zvyseni ndjemného vychazi z princi-
pu, Ze jednostranné zvyseni najemného pronajimatelem lze
uplatnit v obdobi, které zac¢ind dnem nabyti Gcinnosti zakona
a konc¢i dnem 31. prosince 2010. Pronajimatel je opravnén
jednostranné zvysit ndjemné jedenkrat ro¢né, a to pocinaje 1.
lednem 2007 a nasledné vzdy k 1. lednu, popfipadé pozdéji.
Avsak nikoliv zpétné za obdobi, které uplynulo od 1. ledna
daného roku, pokud se s ndjemcem na zméné najemného
nedohodne jinak.

Jednostranné zvyseni nadjemného v kazdém vymezeném
obdobi 12 mésich nesmi byt vy$si nez maximalni pfirlstek
mési¢niho ndjemného stanoveny pro kazdou konkrétni hod-
notu aktualniho najemného za 1 m? podlahové plochy bytu
ve vztahu k odpovidajici cilové hodnoté mési¢niho najemné-
ho za 1 m? podlahové plochy bytu. Zptsob vypoctu cilovych
hodnot mési¢niho ndjemného za 1 m? podlahové plochy bytu
a maximalnich pfirGstkd mési¢niho najemného je uveden
v pfiloze k zakonu.

“ Ustavni soud se k otazce regulace ndjemného vyjadril nékolikrat. Ve vyse uvedeném
nalezu Ustavniho soudu se uvadi,Ustavni soud viak uznal poruseni principu pfimé-
fené (spravedlivé) rovnovéhy, kdyz vyhlaska regulujici ndjemné nevzala v Gvahu pro-
ces destrukce vlastnického prava po tnoru.” Ustavni soud rovnéz uvedl, e ,cenova
regulace, neméa-li pfeséhnout meze Ustavnosti, nesmi evidentné snizit cenu tak, aby
vzhledem k viem prokdzanym a nutné vynalozenym nakladim eliminovala moznost
alespon jejich navratnosti, nebot v takém piipadé by vlastné implikovalo popteni a
Ucelu a viech funkci vlastnictvi”.

211_234_Pravo_a_dane_OK.gxd 2.6.2008 14:05 Strénka 219 $

The price regulation of rent is a sensitive political topic, which divides
the current political scene in the area of housing management. Even
though the housing stock was restituted, it was restituted without
the funds for the maintenance thereof. No administration has found
the courage so far to undertake more massive deregulation®.

The whole situation led to an adoption of Act no. 107/2006 Coll.
dated 14th of March 2006, on a unilateral increase of rent for an
apartment, and on an amendment of Act no. 40/1964 Coll., Civil
Code, as amended. The basic principles of the new legal regulati-
on are as follows:

1. The amount of rent upon the conclusion of a new lease con-
tract and the adjustment of rent in the course of a lease con-
tract shall be stipulated by an agreement by and between the
lessee and the lessor.

2. In case an agreement concerning a rent increase does not take
place in the course of duration of the lease contract, a lessor
shall be entitled to increase the rent once a year unilaterally.

3. The rent increase in one year cannot exceed the percentage
stipulated for each specific amount of monthly rent per T m?
paid prior to the increase in relation to the target amount of
the rent valid for the location of the apartment.

4. The target amount of the monthly rent for each of the size
groups in regions (and parts of Prague and Brno) shall be deri-
ved from data on prices of apartments from the statistics of
real-estate and it is going to be constructed as 1/12 from 5 %
of the apartment price, or 1/12 from 4 % in Prague 2 and 1/12
from 3.2 % in Prague 1. A lower target amount shall be asses-
sed for apartments with a lower quality.

5. The tables of target amounts of monthly rent for individual size
groups of municipalities in individual regions and the maximum
growth of rent will be shown in the annually published announ-
cement of the Ministry for Regional Development of the Czech
Republic (updated according to the price development).

6. The target amounts of the monthly rent may be achieved after
the last increase during the transitional period.

The Act on Unilateral increase of rent is based on the principle
that the unilateral increase of rent on the part of a lessor may be
applied for a period, which starts on the date of effectiveness of
the Act and ends on the 31st of December 2010. A lessor shall be
entitled to increase the rent unilaterally once a year, starting on
the 1st of January 2007, and subsequently always on the 1st of
January or later. However, this cannot be done retroactively for
a period, which lapsed on the 1st of January of a given year, unless
he agrees otherwise with the lessee on the rent adjustment.

The unilateral rent increase in each specified 12-month period can-
not exceed the maximum increment of the monthly rent stipulated
for each specific amount of the current rent per 1 m? of the floor
area of an apartment with regard to the corresponding target
amount of the monthly rent per T m? of the floor area of an apart-
ment.The method of calculation of the target amounts per 1 m2 of
the floor area of an apartment and of the maximum
increments of the monthly rent is stated in an appendix to the Act.

* The Constitutional Court has opined to the issue of rent regulation on several occasions.
The above mentioned decision of the Constitutional Court states the following:“However,
the Constitutional Court acknowledged the violation of the principal of a reasonable (fair)
balance, when the Decree regulating the rent did not consider the process of destruction
of the right of ownership February.” The Constitutional Court also stated that “the price
regulation - if it is not to exceed the level of constitutionality - cannot evidently decrease
the price to such extent that it would - with regard to all documented and necessarily
expended costs - eliminate the possibility for their return, because in such case, it would in
fact imply a denial and purpose of all functions of ownership.”

—



Pravo a dané
Law and Taxes

Oznameni pronajimatele o jednostranném zvy3eni najem-
ného musi mit pisemnou formu a musi obsahovat zdtvod-
néni, ze byla fadné stanovena vyse ndjemného na zakladé
maximalniho pfirdstku mési¢cniho ndjemného. Povinnost
platit zvysené najemné vznikd dnem, ktery je uveden
v ozndmeni o zvySeni najemného, nejdfive vSak prvnim
dnem kalendainiho mésice nésledujiciho po uplynuti 3
kalendarnich mésicd od jeho doruceni ndjemci.V této lhaté
je najemce opravnén podat zalobu k soudu na urceni
neplatnosti zvyseni najemného.

Uprava najmu byt

Vedle regulace ndjemného existoval dalsi problém spocivajici
v pravni Upravé najmu bytd. Tato Uprava byla velmi ochranar-
ska ve vztahu k moznostem ukonceni najmu; ndjem je pova-
zovan za tzv. chranény a k vypovédi z ndgjmu bylo nezbytné
ziskat tzv. pfivoleni soudu. Rovnéz pravni Uprava obsahovala
celou fadu automatickych prechodl ndjemniho prava na pfi-
buzné.

Vyse uvedeny zékon ¢. 107/2006 Sb. na tuto situaci reagoval
a muselo dojit ke zméné zakona ¢. 40/1964 Sb., obcansky
zakonik, ktery obecné upravuje najem bytl. Pfestoze nova
pravni Uprava neni idedlni, je mozné ji brat jako jakysi posun,
mezikrok, ktery bude ziejmé s definitivni platnosti vyfesen az
v rdmci rekodifikace obcanského prava.

Vypovéd z najmu bytu

Najem bytu je i nadale chrdanén a pronajimatel jej mlze
vypovédét pouze z divodl presné stanovenych v zakoné.
Podle predchozi pravni Upravy bylo nutné u kazdého typu
vypovédi tzv. pfivoleni soudu. Po novele ze rozsitil okruh pti-
paddt, kdy k vypovédi z ndjmu bytu jiz neni zapotrebi pfivo-
leni soudu. Toto je pravdépodobné nejvyraznéjsi zména
pravni Upravy.

Plati namatkou, Ze jestlize najemce hrubé porusuje své
povinnosti vyplyvajici z ndjmu bytu zejména tim, ze neza-
platil najemné nebo Uhradu za plnéni poskytovana s uziva-
nim bytu za dobu delsi nez tfi mésice (nové ne tfi mésice, ale
ve vysi trojndsobku mési¢niho najemného a uhrady za pIné-
ni poskytovana s uzivanim bytu nebo nedoplnil penézni
prostfedky na uctu pronajimatele - kauce); nebo ma-li
najemce dva nebo vice bytd, vyjma ptipadd, Ze na ném nelze
spravedlivé pozadovat, aby uzival pouze jeden byt; a neuzi-
va-li ndjemce byt bez vaznych ddvodd anebo ho bez zavaz-
nych dlvodl uzivd jen obcas, neni zapotiebi pfivoleni
soudu k podani vypovédi. Pisemnda vypovéd pronajimatele
musi byt doruc¢ena najemci. V pisemné vypovédi musi byt
uveden davod vypovédi a vypovédni lhlta, kterd nesmi byt
kratsi nez tfi mésice a musi skoncit ke konci kalendarniho
mésice. Ve vypoveédi musi byt pouceni, Ze najemce se mGze
dozadovat moznosti zruseni vypovédi podanim Zaloby na
urceni neplatnosti vypovédi k soudu, a to v prekluzivni Ih(té
60 dnl od doruceni vypovédi pronajimatelem.

Pokud najemce skute¢né podd Zalobu na urceni neplatnosti
vypovédi z najmu bytu, ma jiz podana vypovéd tzv. odkladny
ucinek, coz znamend, Ze najemce setrva v byté do vyredeni
sporu. Z pravniho hlediska se ndjemce po podani zZaloby
dostava do pozice zalobce a musi veskeré tvrzené skute¢nos-
ti zcela bez pochyby prokazat. Tim se nova pravni Uprava
zasadné lisi od predchoziho stavu - pfendsi povinnosti na
najemce, jenz musi podat Zzalobu a dokazovat.
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A notification of a lessor concerning a unilateral rent increase has
to be in writing and it must contain a justification that the rent
amount was properly determined on the basis of the maximum
increment of the monthly rent. The obligation to pay the increa-
sed rent shall set in on the day, which is stated in the notification
concerning a rent increase; however, at the earliest on the first day
of the calendar month following the lapse of 3 calendar month
from its delivery to the lessee. During this period, a lessee is entit-
led to file a lawsuit for an invalidity of the rent increase.

Regulation of the lease of apartments

In addition to the regulation of the rent, there was another pro-
blem, which consisted in the legal regulation of the lease of apart-
ments. This regulation was very protectionist with regard to the
possibility to terminate the lease; a lease is considered to be “pro-
tected” and it was necessary to obtain the so-called assent of
a court for a lease termination. The legal regulation also included
a number of automatic assignments of the lease right to relatives.

The above mentioned Act no. 107/2006 Coll. reacted to this situa-
tion and there had to be an amendment of Act no.40/1964 Coll.,
Civil Code, which regulates the lease of apartments in general.
Even though the new legal regulation is not ideal, it can be seen
as progress, interim step, which is likely to be finally resolved wit-
hin the recodification of the civil law.

Withdrawal from an apartment

The lease of an apartment is still protected and the lessor may
withdraw from it only for the reasons, which are precisely specifi-
ed by the law. According to the previous legal regulation, it was
necessary to obtain the so-called assent of a court for each type of
withdrawal. After the amendment, the range of cases, for which it
is not necessary to obtain the assent of a court, has widened. This
is probably the most significant change of the legal regulation.

It applies, for example, that in case a lessee materially breaches his
obligations resulting from the lease of an apartment, namely by
the fact that he did not pay the rent or remuneration for the per-
formances provided with the use of an apartment for a period of
more than three months (newly not three months, but in an
amount of three monthly rents and remunerations for the perfor-
mances provided with the use of an apartment or did not reple-
nish the financial in an account of a lessor — deposit); or in case
a lessee has two or more apartments, with the exception of cases
it is not possible to ask him reasonably to only use one of the
apartments; and in case a lessee does not use the apartment wit-
hout serious reasons or only uses it occasionally without serious
reasons, then it is not necessary to obtain the assent for a withdra-
wal. Written withdrawal of a lessor must be delivered to a lessee.
The written withdrawal must state the reason for the withdrawal
as well as the notice period, which cannot be less than three
months and which must end at the end of a calendar month. The
withdrawal must include instructions about the fact that the les-
see may request the annulment of the withdrawal by means of
a lawsuit for an invalidity of the withdrawal, within a preclusive
period of 60 days from the delivery of the withdrawal by the lessor.

In case a lessee actually files a lawsuit for an invalidity of the
withdrawal of the apartment lease, the already filed withdrawal
shall have a so-called deferring effect, which means that a lessee
stays in the apartment until the resolution of the dispute. From
the legal perspective, upon filing a lawsuit a lessee is in the posi-
tion of a plaintiff and must prove any and all claimed facts beyond
any doubt. This is where the new legal regulation varies essential-
ly from the prior situation - it transfers obligations to a lessee,
who must file a lawsuit and prove the claimed facts.



Prechod najmu bytu

Snad nejvice zneuzivanym ustanovenim v obc¢anském zékoni-
ku bylo ustanoveni o automatickém prechodu najmu bytd,
kdy pronajimatel (¢asto obec) nemohl celit pfechodu najem-
niho prava na jiné osoby. Casto se stavalo, ze tésné pied smrti
prarodic¢i byli k ndjemclim do domacnosti hlaseni vnuci
apod.Takovyto stav byl jiz pravné i moralné neudrzitelny.

Po novele plati, Ze jestlize ndjemce zemfe a nejde-li o byt ve
spole¢ném ndjmu manzeld, stavaji se najemci jeho déti, rodi-
Ce, sourozenci, zet a snacha, ktefi prokézi, ze s nim zili v den
jeho smrti ve spole¢né domacnosti a nemaji vlastni byt.

Témito najemci se sice po novele stavaji i vnuci najemce a ti,
ktefi pecovali o spolecnou domacnost zemielého najemce
nebo na ného byli odkazani vyzivou, ovéem pouze za pfedpo-
kladu, ze prokazi, ze s nim Zili ve spole¢né domacnosti nepre-
trzité alespon 3 roky pred jeho smrti a nemaji vlastni byt.

Pro zmirnéni nasledkd novely je stanoveno, ze pokud jde
o vnuky zesnulého najemce, mdze u nich soud z dlvodu
zvlastniho zfetele hodnych rozhodnout, Ze se stavaji najemci,
i kdyz souziti ve spole¢né domdacnosti s ndjemcem netrvalo tfi
léta.V predchozi pravni Upravé byli vnuci zafazeni pfimo mezi
ostatni osoby, které nemusely splihovat podminku 3 let nepre-
trzitého ziti se zesnulym najemcem.

Podnajem bytu

K podndjmu bytu je nezbytny pisemny souhlas pronajimate-
le. Pokud najemce neziska takovyto pisemny souhlas pronaji-
matele, a presto uzavie smlouvu o podnajmu, je po novele
tato smlouva o podndjmu neplatnou od pocatku.
Pronajimatel mdze v takovém pfipadé vypovédét najemni
smlouvu. Vypovédnim dlvodem je v tomto pfipadé hrubé
poruseni povinnosti ndjemce. V tomto pfipadé nebude pro-
najimatel potfebovat pfivoleni soudu k vypovédi z ndjmu
bytu.

Najem nezpuisobilého bytu za Gcelem
rekonstrukce

Podle nové pravni Upravy maze byt ndjemni smlouvé dohod-
nuto, Zze pronajimatel preda ndjemci byt ve stavu nezplsobi-
|ém pro fadné uzivani, pokud se najemce s pronajimatelem
dohodnul, ze provede Upravy predavaného bytu. Soucasné se
pronajimatel a ndjemce dohodnou o vzdjemném vymezeni
prav a povinnosti.

Pocet osob v byté

Podle nové pravni Upravy je ndjemce povinen pisemné ozna-
s ndjemcem v byté, a to do 15 dnl ode dne, kdy ke zméné
doslo.V pisemném ozndmeni najemce uvede jména, piijmeni,
data narozeni a statni pfislusnost téchto osob. Pokud by
najemce svou ohlasovaci povinnost vici pronajimateli nespl-
nil ani do jednoho mésice od zmény poctu osob v najatém
byté, dochdzi tim k hrubému poruseni povinnosti najemce
vyplyvajicich z ndjmu bytu a pronajimatel je opravnén dat
najemci pisemnou vypovéd z ndjmu bytu. Opét bez nutnosti
pfivoleni soudu.

Najem nebytovych prostor

Zakon ¢.116/1990 Sb.,0 ndjmu a podndjmu nebytovych prostor,
v platném znéni (déle jen ,Zakon 116"), je stéZejni pravni nor-
mou tykajici se developmentu obchodnich center a kancelai-
skych budov. Kvalita a hodnota téchto budov je dana kvalitou
najemct a ndjemnich vztahl. Tuzemské pravni prostiedi najmu
a podnajmu nebytovych prostor dava do souladu s mezinarod-
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Transition of an apartment lease

Perhaps the most frequently abused provision of the Civil Code
was the provision on an automatic transition of an apartment
lease, when a lessor (often a municipality) could not oppose to
the transition of a lease right to another person. It often happe-
ned that grandchildren and other persons were registered in the
household of grandparents just before their decease. Such situa-
tion was legally as well as morally unsustainable.

The following applies after the amendment: in case a lessee dies
and it is not an apartment leased jointly by spouses, the lease shall
pass on to his/her children, siblings, son/daughter in law provided
they prove that they lived with him/her in a one household on the
day of his/her death and they do not have their own apartment.

After the amendment, these lessees also include grandchildren
alessee and those people, who took care of a common household
of the deceased or who were depending on him for support;
however, only provided they can prove that they had lived within
him in one household for the period of at least 3 consecutive
years prior to his decease and do no have their own apartment.

In order to mitigate consequences of the amendment it has been
stipulated that in case of grandchildren of the deceased, a court
may decide - on the basis of reasons deserving special conside-
ration — that they become lessees, even though they did not live
with the lessee in one household for the period of three years.The
previous legal regulation included grandchildren directly among
other persons that did not have to been the condition of 3 con-
secutive years of cohabitation with the deceased lessee.

Sublease of an apartment

Written approval of the lessor is necessary for a sublease of an
apartment.In case a lessee does not get such approval of the lessor
and enters into a sublease contract, such sublease contract shall be
null and void after the amendment. The lessor may withdraw from
a lease contract in this case.The reason for a withdrawal is a mate-
rial breach of lessee’s obligations. The lessor does not need the
assent of a court for the withdrawal of an apartment lease.

Lease of an untit apartement for the purpose
of a reconstruction

Lease of an unfit apartment for the purpose of a reconstruction In
compliance with the new legal regulation, a lease contract may
arrange that a lessor will hand over an apartment to a lessee in
a condition, which is not fit for a proper use, in case the lessee and
the lessor agree that the lessee would carry out modifications of the
handed-over apartment. At the same time, the lessee and the lessor
shall agree on a mutual specification of rights and obligations.

Number of people in an apartment

In compliance with the new legal regulation, a lessee shall inform
a lessor in writing about any and all changes in the number of people
living in the apartment with the lessee — always within 15 days from
such change. In the written notification a lessee shall specify first and
last names, dates of birth,and citizenship of such people.In case a les-
see fails to meet this notification obligation to the lessor within one
month from the change in the number of people in the leased apart-
ment, it qualifies as a material breach of lessee’s obligations resulting
from an apartment lease, and the lessor shall have the right to submit
a written withdrawal to the lessee with regard to the apartment lease.
Once again, there is not an obligation to obtain the assent of a court.

Lease of nonresidential premises
Act no. 116/1990 Coll.,, on the Lease of nonresidential premises, as

amended (hereinafter the “Act 116"), forms the fundamental legal
regulation concerning a development of retail centers and office
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nimi trendy a obyceji v této oblasti. Jak jiz bylo uvedeno v Trend
Reportu 2006, pravni Gprava ndjmu nebytovych prostor byla a je
jednou z hlavnich naplni ¢innosti ARTN. Asociaci se podafilo
prostfednictvim Pracovni skupiny Legislativa zménit pravni
Upravu najmu nebytovych prostor do stavu, ktery odpovida
modernim standarddim.

Predmétem najmu jsou i spolecné prostory domu.Toto neby-
lo dfive upraveno a nebylo jasné, jakym pravnim rezimem se
tyto spolecné prostory fidi (jde o pfipad zejména food courtd,
prostor pro vystavovani aut v nakupnich centrech apod.).Jako
podstatnou nalezitosti smlouvy jiz neni splatnost najmu
a poplatkd za sluzby.

Najemni smlouva musi obsahovat Udaj o pfedmétu podnika-
ni v provozovné umisténé v pronajimanych prostoréch,
pokud je ndjem sjednan k podnikani. Vedle toho se, jako
doposud, vyzaduje, aby najemni smlouva upravovala ucel
najmu.V ptipadé zdméru zmény predmétu podnikani v pro-
vozovné, kterd zméni podstatnym zplsobem vyuziti prostor,
je ndjemce povinen toto ozndmit pronajimateli a vyzadat si
jeho pisemny souhlas.

Pokud si tedy strany nedohodnou, kdo bude hradit které nakla-
dy udrzby, vse hradi pronajimatel. Ve vétsiné pfipadud je vsak
tato otadzka fesena v ndjemnich smlouvach. Pokud by smlouva
v tomto ohledu micela, musel by vie hradit pronajimatel.

Pozadavek omezeni podndjmu na dobu urcitou zlstava.
Zaroven je k podnajmu vyzadovan souhlas pronajimatele,
takovyto souhlas musi byt pfedchozi a pisemny. Smlouva
o podndjmu musi byt rovnéz pisemna.

Nové Uprava fesi dispozitivnost dlivodd pro ukonceni smlou-
vy na dobu urcitou. Strany si mohou sjednat tyto dlvody
odchylné od pravni Upravy. Toto byl, jak je uvedeno vyse, asi
jeden z nejvétsich problémud predchozi pravni Upravy.
Vypovédni divody pronajimatele byly rozsifeny o poruseni
povinnosti vyzadat si predchozi souhlas pronajimatele se
zménou predmétu podnikani v provozovné.

Zména vlastnictvi budovy (pronajaté jednotky) neopraviuje
ani ndjemce, ani pronajimatele k vypovédi ndjmu. Dalsi dfivéj-
Si palcivy problém byl tedy odstranén. Je rovnéz mozné uza-
virat ndjemni smlouvu na nebytové prostory jiz po vydani
stavebniho povoleni, nikoli po vydani kolauda¢niho rozhod-
nuti, jak tomu bylo dfive.

Neiesené otazky
Zdnik predmétu ndjmu

Zanikem pfedmétu ndjmu najem zanikd.V ptipadé najemce
pravnické osoby zanika najem jen v pfipadé jeho zaniku bez
pravniho néstupce. Problematika zaniku predmétu najmu
neni feSena dostatecné, nebot je modernim trendem, ze v pfi-
padé zaniku pfedmétu najmu se v ndjemnich smlouvach déava
pronajimateli prostor pro to, aby doslo k znovuvybudovani
pfedmétu ndjmu a ten pokracoval. Je otédzkou, zda to soucas-
na ¢eska pravni Uprava vliibec umoznuje.

Protihodnota za provedené zmény na predmétu
ndjmu

Ustanoveni § 667 odst. 1 obcanského zékoniku resi otazky
zmén na predmétu ndjmu provadénych najemcem se souhla-
sem pronajimatele.V pfipadé, ze se pronajimatel zavazal uhra-
dit néklady spojené s provedenymi zménami, je ndjemce
opravnén jejich Uhradu pozadovat za dale specifikovanych
podminek a v konkrétni vysi az po ukonceni ndjmu.Toto usta-
noveni je vyslovné dispozitivni, tudiz smluvni strany se
mohou dohodnout na odlisné pravni konstrukci Uhrady
naklad( spojenych se zménami predmétu najmu.
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buildings. The quality and the value of these buildings are determi-
ned by the quality of lessees and lease relations. Domestic legal
environment of lease and sublease of nonresidential premises is
being harmonized with international trends and practice in this
area. As mentioned in the Trend Report 2006, legal regulations of
lease of nonresidential premises represented one of the major acti-
vities of ARTN. The Association, via its Working Group Legislation,
succeeded in changing the legal regulation of the lease of nonresi-
dential premises to a form, which corresponds to modern standards.

The subject matter of the lease also includes common premises of
a house. This was not regulated in the past and it was not clear,
what legal regime applies to these common premises (it mainly
concerns food courts, areas for a display of cars within shopping
centers, etc.). The due date of the rent / fee for services does not
represent a material requirement of a lease contract any more.

A lease contract must include information about the line of business
located within the leased premises, provided the lease has been
agreed for business activities. In addition to this, it is required - just
like today - for a lease contract to govern the purpose of the lease.In
case of an intended change of the line of business within the premi-
ses, which would change the use of the premises significantly, a les-
see shall inform this to the lessor and ask for his written approval.

This means that in case the contractual parties do not agree on
who is going to pay for the cost of services, everything is settled
by the lessor. However, this issue is addressed in lease contracts in
most cases. If the contract did not address this issue, everything
would have to be paid by the lessor.

The requirement for a sublease limitation for a specific period of
time remains. At the same time, an approval of a lessor is required
for a sublease; such approval must be prior and in writing. A sub-
lease contract must also be in writing.

The new regulation deals with the non-mandatory character of
reasons for the termination of a contract entered into for a speci-
fic period of time. Contractual parties may arrange these reasons
differently from the legal regulation. As mentioned above, this
was one of the biggest problems of the previous legal regulation.
Withdrawal reasons of a lessor were updated with the breach of
an obligation to ask for a prior approval of the lessor with the
change to the line of business within the premises.

Change in the ownership of a building (leased unit) does not
entitle a lessee / lessor to withdraw from the lease. Another previ-
ously problematic issue was thus eliminated. It is also possible to
enter into a lease contract for nonresidential premises immedia-
tely after an issuance of a construction permit, and not after an
issuance of a house approval decisions, as formerly.

Unresolved issues
Expiration of the subject matter of a lease

A lease shall expire upon an expiration of the subject matter of the
lease. In case the lessee is a legal entity, a lease shall expire only in
case of an expiration of the legal entity without a legal successor.
The issues relating to the expiration of the subject matter of the
lease is not regulated sufficiently, because the modern trend is that
in case of an expiration of the subject matter of the lease a lessor
shall have an opportunity to redevelop the subject matter of the
lease, which would thus continue. It is a question, whether this is
even permitted by the existing Czech legal regulation.

Counter value for changes made to the subject
matter of the lease

Provisions of § 667, section 1 of the Civil Code deals with issues
relating to changes to the subject matter of the lease made by
a lessee with an approval of a lessor.In case a lessor undertook to
settle the expenses associated with the changes made, the lessee
shall also be entitled to request their settlement under the below
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Legislativni mezeru nicméné obsahuje véta bezprostiedné
navazujici na vyse uvedené ustanoveni, kterd resi, co a v jaké
vysi je ndjemce opravnén pozadovat od pronajimatele v pfi-
padé, Ze se pronajimatel nezavazal uhradit ndklady spojené se
zménami na pfedmétu najmu. Ustanoveni zni konkrétné
takto:,Dal-li pronajimatel souhlas se zménou, ale nezavézal se
k uhradé nakladd, mlze ndjemce pozadovat po skonceni
najmu protihodnotu toho, o co se zvysila hodnota véci”. Pri
vykladu opét nepanuje jednota, zda se v daném pfipadé
jednd o dispozitivni ¢i kogentni ustanoveni, nebo-li zda
smluvni strany mohou i tyto otazky fesit odliSnym zptsobem
v ndajemni smlouvé. Nelze proto nez jen doporucit, aby
i v tomto pripadé byla upravena vyslovna dispozitivnost usta-
noveni umoznujici vétsi smluvni volnost stran v urceni toho,
co a v jaké vysi ma byt protihodnotou a kdy ma dojit k jejimu
vyplaceni.

Ukonceni najmiu v pfipadé rekonstrukce

Pravni Uprava dostatecné nefesi moznost ukonceni najem-
nich vztah( u star$ich obchodnich center nebo administrativ-
nich budov v pfipadé, kdy se pronajimatel rozhodne celou
budovu kompletné zrekonstruovat. Tato otdzka by méla byt
fesena naprosto jednoznacné.

To samé se tykd stavu, kdy je komer¢ni centrum uzavieno
napf. z dlvodu havérie. | v tomto sméru doslo v nedavné
minulosti k vyhrocenym spordm mezi ndjemci a pronajimate-
lem, které budou mit mozna dohru pred soudem.

Uéinnost najemni smlouvy

Pfestoze pravni uUprava davd moznost strandm uzavirat
najemni smlouvu na ndjem nebytovych prostor pred vyda-
nim kolauda¢niho rozhodnuti, neni zcela jasné, od kdy je
mozné uzaviit uc¢innou smlouvu. Soucasnd pravni Uprava
totiZ nardzi na stavebni predpisy, kdy kolauda¢ni rozhodnu-
ti je verejnopravnim schvalenim moznosti uzivani prostor.
Uzivani prostor je zaroven obsahovou nalezitosti najemni
smlouvy. Vétsina ndjemnich transakci v novych nemovitost-
nich projektech vsak spociva v predani holého prostoru
najemci k jeho adaptaci. K adaptaci je nezbytné stavebni
povoleni a nédslednd kolaudace.Ndjemce tedy okamzité neu-
ziva (mUze tak cinit az po nabyti pravni moci kolaudac¢niho
rozhodnuti).

Je nezbytné do budoucna upravit nadjem nebytovych prostor
takovym zplsobem, aby jiz v okamziku ptedani prostoru
dodlo k vzniku platnosti a ucinnosti ndjemni smlouvy.
Adaptace jsou v soucasné dobé stile feSeny smlouvou
o smlouvé budouci nebo se uzavird ndjemni smlouva na dva
druhy uzivani (ndjem za Gcelem adaptace a najem za ucelem
skute¢ného uzivani).

Rozsudek Nejvyssiho soudu Ceské republiky
sp.zn.32 Odo 1263/2006

Velmi dllezity je pro pravni Upravu najmu nebytovych
prostor precedentni rozsudek Nejvy3siho soudu Ceské
republiky sp.zn.32 Odo 1263/2006, ze dne 24.7.2007, ktery
stanovil, ze byla-li predmétem najmu véc hromadna, nelze
dovodit, Zze smlouva je neplatna, jestlize nebyla stano-
vena vyse najmu zvlast pro pronajimané nebytové
prostory a zvlast pro parkovaci mista. Jde opétovné
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specified terms and conditions and in a specific amount after the
termination of a lease. This provision has an expressly optional
character, i.e. contractual parties may agree on a different legal
construction of the settlement of expenses associated with the
changes to the subject matter of the lease.

However, a legislative gap may be seen in the sentence which imme-
diately follows the above mentioned provision. This sentence deals
with what and in what amount may be reasonably requested by the
lessee from the lessor in case the lessor did not undertake to settle
the expenses associated with the changes to the subject matter of
the lease.The provision is worded as follows:“In case a lessor granted
his approval to a lessee with the change, however, he did not under-
take to settle the expenses, a lessee may claim — upon the lease ter-
mination — a counter value of an increase in the value of the object”
Once again, there is disunity in the interpretation of the sentence,
especially with regard to the fact whether it is a cogent or non-man-
datory provision in the given case;i.e.whether or not contractual par-
ties may arrange these issues differently in a lease contract. It is the-
refore only possible to recommend to institute an express non-man-
datory nature of the provision, thus enabling a greater contractual
freedom of the contractual parties in arranging what and in what
amount is to be the counter value and when it should be settled.

Lease termination in case of a reconstruction

The legal regulation does not sufficiently govern the possibility to
terminate contractual relations for older retail centers and/or offi-
ce buildings in case a lessor decides to reconstruct the whole
building completely. This issue should be addressed absolutely
unambiguously.

The same applies to the situation when a retail center is closed
down, for example due to an emergency. Several intense disputes
have taken place recently between lessees and a lessor, which
may continue in a courtroom.

Effectiveness of a lease contract

Even though the legal regulation provides the contractual parties
with an opportunity to enter into a contract concerning a lease of
nonresidential premises prior to an issuance of a house approval
decision. It is not absolutely clear, from which moment it is possible
to conclude an effective contract. The existing legal regulation clas-
hes with construction regulations when house approval inspection is
a statutory approval of the possibility to use premises.The use of the
premises also forms one of the content requirements of a lease con-
tract. However, the majority of lease transactions in new real-estate
projects consist in handing over bare premises to a lessee for their
adaptation. In order to adapt the premises, it is necessary to obtain
a construction permit and the subsequent house approval inspecti-
on.A lessee thus does not use the premises immediately (he may do
so only after the house approval decision comes into legal effect).

For the future, it is necessary to regulate the lease of nonresiden-
tial premises in such manner so that the lease contract would
come into force and effect upon the hand-over of the premises.
Adaptations are currently still arranged by a contract concerning
future contract or there is a lease contract for two types of uses
(a lease for the purpose of an adaptation and a lease for the pur-
pose of an actual use).

Decision of the Supreme Court of the Czech
Republic file no. 32 Odo 1263/2006

The precedent decision of the Supreme Court of the Czech
Republic file no. 32 Odo 1263/2006, dated 24.7.2007, is very
important for the legal regulation of the lease of nonresidential
premises. This decision stipulated that in case a common object
was a subject matter of a lease, it is not possible to deduce
that a contract is invalid in case a rent amount of not speci-
fied separately for leased nonresidential premises and
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o prilomovy rozsudek. Tento judikat ukazuje, ze i ceské
soudy se zacinaji ve svych rozhodnutich opirat o logické
zaveéry, které nelpi pouze na formalistickém vykladu.
V dané véci soud prvniho stupné rozhodl, ze najemni
smlouva uzaviend mezi Ucastniky o ndjmu kancelarskych
prostor s 15 parkovacimi misty v budoveé je neplatna vzhle-
dem k tomu, Ze ¢astka sjednaného najemného nebyla ve
smlouvé rozdélena na najem tykajici se kancelarskych pro-
stor a nadjem parkovacich mist. Odvolaci soud konstatoval,
ze najemni smlouva neobsahuje podstatnou nalezitost —
stanoveni vyse ndjemného, a to u kancelarskych prostor
podle § 3 odst.3 zédkona ¢.116/1990 Sb., 0 ndjmu a podna-
jmu nebytovych prostor, ve znénfi ke dni uzavieni smlouvy,
¢imz se podle odst. 4 uvedeného ustanoveni stala neplat-
nou, a ze u najmu parkovacich mist je smlouva neplatna
pro rozpor s § 671 odst. 1 obcanského zékoniku, podle
néhoz je ndjemce povinen platit ndjemné podle smlouvy,
jinak ndjemné obvyklé v dobé uzavieni smlouvy s prihléd-
nutim k hodnoté pronajaté véci a zplsobu jejiho uzivani.
Dale odvolaci soud dovodil, ze pokud smlouva odporuje
zakonu, je neplatna podle § 39 ob¢. zak.a nemohla byt ani
platné vypovézena.

Nejvyssi soud dospél k zavéru, ze soudy pochybily, pokud
dospély k zavéru, ze se v daném pfipadé jedna o dvé samo-
statné ndjemni smlouvy: smlouvu o najmu nebytovych
prostor, pro niz plati pravni rezim podle zékona ¢.116/1990
Sb., a o smlouvu o ndjmu parkovacich mist, jejiz pravni
Uprava je zakotvena v § 663 a nasl. ob¢. zk., a ze ndjemni
smlouvy nejsou platné, nebyla-li samostatné stanovena
vy$e ndjmu pro kazdou pronajimanou nemovitost.
V daném rozhodnuti Nejvyssi soud pfijal pravni zavér, ze
predmétem najmu muize byt i soubor véci v pravnim smys-
lu, podle okolnosti napf. byt, nebytové prostory, pozemek,
které se pronajimaji ke specifickému ucelu jako uceleny
soubor, jako véc hromadna (universitas rerum), kdy nejde
o najem jednotlivych nemovitosti, nybrz o ndjem véci
podle § 663 a nasl. obc. zak. ve smyslu § 118 odst. 1 ob¢.
zak., podle néhoz predmétem obcanskopravnich vztahu
jsou mimo jiné véci.

Rovnéz v daném pfipadé smyslem a ucelem ndjmu bylo
pronajmout jednotlivé véci (nebytové prostory a parko-
vaci mista) jako uceleny soubor, jako véc hromadnou,
nebot projev vile ucastnikl sméroval nikoliv k tomu, aby
najemce uzival samostatné a nezavisle na sobé nebytové
prostory a parkovaci mista, ale aby tyto véci, které za
odlisnych okolnosti tvofi samostatny predmét obcansko-
pravnich vztahd, byly uzivany spolec¢né jednim ndjem-
cem. Byla-li tedy pfedmétem najmu véc hromadna, nelze
dovodit, Ze smlouva je neplatna, jestlize nebyla stanove-
na vyse najmu zvlast pro pronajimané nebytové prostory
a zvlast pro parkovaci mista. Predmétna najemni smlouva
obsahovala vsechny potiebné nalezitosti pro platnost
nadjemni smlouvy podle § 663 ob¢. zak., ktery stanovi, ze
najemni smlouvou pronajimatel pfenechavd za Uplatu
najemci véc, aby ji docasné (ve sjednané dobé) uzival
nebo z ni bral i uzitky.

Novy stavebni zakon - zkusenosti
z aplikace

Velmi zédvaznou zménou pravni Upravy, kterd méla mit pozi-
tivni vliv na trh nemovitosti, byla zména stavebniho zakona.
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separately for parking spaces. This is, once again, a breakt-
hrough decisions. This decision shows that even Czech courts
start to rely on logical conclusions in their decisions, which do
not cling to the formalistic interpretation only. A first instance
court ruled in the given matter that a lease contract concluded
between the parties on a lease of office space with 15 parking
spaces in a building is invalid because an amount of the agreed
rent was not divided to the rent relating to the office space and
the rent relating to the parking spaces. The appellate court sta-
ted that the lease contract does not contain a material require-
ment - specification of the rent amount - for the office space —
according to § 3, section 3 of Act no. 116/1990 Coll.,, on Lease
and sublease of nonresidential premises, as amended on the
day of conclusion of the contract, which made it invalid in com-
pliance with the section 4 of the said provision, and that with
regard to the lease of the parking spaces the contract is invalid
due to its contradiction with § 671, section 1 of the Civil Code,
according to which a lessee shall pay rent according to a con-
tract or otherwise in an amount, which is customary at the time
of contract conclusion, in consideration of the value of the lea-
sed object and the method of its use. Furthermore, the appella-
te court deduced that if the contract contradicts the law, it is
invalid in compliance with § 39 of the Civil Code, and it thus
could not be possible to withdraw from it lawfully.

The Supreme Court came to the conclusion that the courts
made a mistake by concluding that it concerns two separate
lease contracts in the given case: i.e. a contract concerning
a lease of nonresidential premises which adheres to Act no.
116/1990 Coll.,, and a contract concerning the lease of parking
spaces, which follows the § 663 et seq.of the Civil Code,and that
both lease contracts are not valid, since the rent amount was
not specified for each property leased. In the above mentioned
decision, the Supreme Court came to a legal conclusion that the
subject matter of a lease may also be represented by a set of
things in the legal sense, according to circumstances, for exam-
ple an apartment, nonresidential premises, and/or land, which
might be leased for a specific purpose as an integrated set, i.e.
a collection of objects (universitas rerum), when it does not con-
cern a lease of individual real-estates but a lease of a single
object in compliance with § 663 et seq.of the Civil Code in terms
of § 118, section 1 of the Civil Code, according to which things
may be, among others, subject matter to civil relations.

At the same time, the purpose and the objective of the lease was to
lease individual objects (nonresidential premises and parking spa-
ces) as an integrated set, i.e. as a collection of objects, since the
manifestation of will of the parties was not aimed at a separate and
independent use of the nonresidential premises and the parking
spaces, but at the joint use of these objects, which form separate
subjects of civil relations under different circumstances, by a single
lessee.This means that in case a common object was a subject mat-
ter of a lease, it is not possible to deduce that a contract is invalid in
case a rent amount of not specified separately for leased nonresi-
dential premises and separately for parking spaces.The given lease
contract thus included all necessary requirements for the validity of
a lease contract in compliance with § 663 of the Civil Code, which
stipulates that by means of a lease contract, lessor conveys an
object to a lessee for a consideration, to use it temporarily (within
the agreed period) or even assume benefits thereof.

New Construction Act - experience
with application

A very important amendment of a legal regulation, which was
supposed to have a positive effect on the real-estate market, was
an amendment of the Construction Act.The new Construction no.
183/2006 Coll., which replaced the original Act no.50/1976 Coll.,
and which was supposed to establish a modern nature within
zonal and construction proceedings and to simplify and speed up
approvals of constructions, has been in effect in the Czech
Republic since the 1st of January 2007.

0d 1. 1. 2007 plati v Ceské republice novy stavebni zakon ¢&.
183/2006 Sb., ktery nahradil plvodni zdkon ¢. 50/1976 Sb.,
a spolu s dals$imi Sesti provadécimi predpisy mél pfinést
moderni duch do Uzemniho a stavebniho fizeni a mél zjedno-
dusit a zrychlit povolovani staveb.

Po zkusenosti z roku, roku a pUl Ize konstatovat, Ze novy sta-
vebni zdkon nesplnil oc¢ekavani do néj vkladana. Dokonce
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samo Ministerstvo pro mistni rozvoj CR, jez mé stavebni zakon
v gesci, pfiznalo, Ze jeho aplikace ukazala fadu nedostatk(. Ty
hodla ministerstvo pifekonat navrhem novely, ktera je zpraco-
vavéna na zdkladé vyhodnoceni hlasi z praxe. Novela fesi
nepfimérené tvrdé podminky pfi umistovani, povolovani
a provadéni plotd a upravuje spole¢né povolovani souborf
staveb. Upravu ¢ekd moznost provadét zmény a rusit staveb-
ni uzavéry vyhlasené dle staré pravni Upravy.

Ve stavebnim fizeni jsou na jedné strané velmi tvrdé podmin-
ky pro umistovani a povolovani nékterych drobnych staveb
(jako naptiklad zminénych plotd), na druhou stranu je zde
velmi volnd moznost zahdjit uzivani stavby.

Pozitivnim prvkem novych predpisd je vyraznéjsi koncentra-
ce fizeni. Avsak pretrvavaji problémy s ur¢enim ucastnikd, to
znamena s urcenim, ktefi sousedé jsou dotceni na svych pra-
vech planovanou stavbou. Zde je zna¢nd nejednotnost
v posuzovani jednotlivych stavebnich ufadl. Zna¢na nejed-
notnost stavebnich ufadd je rovnéz v aplikaci prfechodnych
ustanoveni, kdy zadny z ucastnik(l do posledniho okamziku
nevi, zdali bude fizeni postupovat podle starého nebo nové-
ho pravniho predpisu.

Zatim v praxi nejsou pfilis vyuzivany verejnopravni smlouvy
ani ¢innosti autorizovanych inspektorG. V téchto ptipadech
teprve budoucnost ukaze jejich piinos.

Z divodUl nedostatkl a nejednotnosti bylo pfistoupeno k pii-
pravé navrhu novely. Novela mimo jiné upravuje spolecné
povolovani souborl staveb. Upravena bude také moznost
provadét zmény a rusit stavebni uzavéry vyhlasené dle staré
prévni Upravy. Predevsim s ohledem na cerpani financnich
prostiedkd z Evropské unie, které by mohla absence platnych
uzemnich pland podvéazat, méni novela Ihity, ve kterych by
bylo nutno nahradit Uzemné planovaci dokumentaci sidel-
nich utvard nebo zén schvalenou po 1. ¢ervenci 1992 a upra-
vit Uzemni plany obci a regulacni plény schvalené po 1. cer-
venci 1998.

V casti Uzemniho planovani obce namitaji potfebu Uzemné
planovaci dokumentace, kterou museji zpracovat na vlastni
naklady a kterd dfive nebyla takto dusledné potieba, coz zaté-
Zuje jiz takto napnuty rozpocet samospravnych jednotek.
Obecné neni kladné pfijimano ani striktni rozdélovani uzemf
na zastavénda a nezastavéna s tim, Ze v nezastavénych Uze-
mich (mimo intravildn obce) je velmi omezena moznost zaha-
jit vystavbu. Stavebnici nesouhlasi s povinnosti vyvéseni
informace o zaméru, jelikoz v pfipadé zniceni se dostavaji do
velmi obtizné pozice dolozit, Ze Ustni jednani je nafizeno po
pravu a ze cely proces nemusi byt opakovan. Stavebni urady
se do soucasné doby nedokézaly vyrovnat ze skute¢nosti, ze
zakonodarce zakotvil do zdkonu Sest moznosti tzemniho roz-
hodovani s tim, Ze vybér pfevazné zavisi na samotném sta-
vebnim dfadu.

Jiz samotnd potieba ménit novy zékon bezodkladné po jeho
pfijeti formou dil¢i novely ukazuje na skute¢nost, Ze ptijeti
nového stavebniho zékona bylo pfilis urychlené a nepromys-
lené. Jako u vétsiny pravnich norem, i zde bylo provedeno
v procesu schvalovani v zdkonoddrném orgdnu mnozstvi
zmén, které narusily koncepci a vétSinou mély kontraproduk-
tivni dopad. Proto bude nutno celou problematiku vsech sta-
vebnich predpisl znovu posoudit. Velmi zarazejici je, ze
mnoho Ufednikd na stavebnich Ufadech neumi s novou prav-
ni normou pracovat, a to i z dlivodu relativné kratké doby
ucinnosti zdkona ¢. 500/2004 Sb., spravni fad, ktery vyrazné
zménil celé spravni fizeni.
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After eighteen months of experience, it is safe to say that the new
Construction Act fell short of the expectations embedded in its.Even
the Ministry for Regional Development of the Czech Republic, which
is responsible for the Construction Act, admitted that its application
has revealed a number of imperfections. The Ministry intends to
overcome these imperfections by a draft amendment that is being
prepared on the basis of an evaluation of feedback from the practi-
ce.The amendment should deal with inadequately strict conditions
for the location, approval, and execution of fences, and it governs
common approval process with regard to sets of buildings.The pos-
sibility to carry out changes and to cancel construction enclosures
according to the old legal regulation shall also be amended.

On one hand, the construction proceedings include very strict con-
ditions for a location and approval of certain small developments (as
the above mentioned fences, for example), on the other hand there
is a very liberal possibility to commence the use of a building.

The positive element of the new regulations is a more significant con-
centration of management. However, problems persist with regard to
a specification of the participants, i.e. with regard to a specification of
which neighbors are affected by the planned construction. There is
a significant disunity here in the assessment of individual constructi-
on authorities. Significant disunity of construction authorities is also
apparent in the application of temporary provisions, when neither of
the participants knows until the last moment, whether the procee-
dings would follow the old or the new legal regulation.

Statutory contracts as well as activities of authorized inspectors have
not been used much in practice. In these cases, only the future will
show their contributions.

Due to the imperfections as well as the disunity a preparation of
a draft amendment is under way. The amendment governs, among
others, the common approval process with regard to sets of buil-
dings. The possibility to carry out changes and to cancel constructi-
on enclosures according to the old legal regulation has also been
amended. The amendment also modifies deadlines, within which it
would be necessary to replace the zonal documentation of urban
settlements or zones approved after the 1st of July 1992 and to
modify the zonal plans of municipalities and regulation plans appro-
ved after the 1st of July 1998. This amendment is mainly executed
with regard to drawing on financial resources from the European,
which could be tied up by an absence of valid zonal plans.

In the zonal planning section, municipalities dispute the need for
a zonal planning documentation, which has to be processed at their
own costs and which was not needed in such detail in the past; this
strains already tight budgets of municipalities. In general, the strict
division of territory to developed and undeveloped territory is not
accepted positively with the fact that there is a limited possibility to
commence construction within the undeveloped areas (outside of
the residential area of a municipality). Construction companies do
not agree with the obligation to publish information about the pro-
ject, because in case of a destruction they may be in a very compli-
cated position to document that the oral proceedings are ordered
rightly and that the whole process does not have to be repeated.
Construction authorities have not been able to cope with the fact
that legislators embedded six alternatives for zonal decisions in the
Act with the fact that the selection thereof mainly depends on the
relevant construction authority itself.

The very need to adapt the Act immediately after its adoption in the
form of a partial amendment points to the fact that the adoption of the
new Construction Act was too rushed and unpremeditated. As for
majority of legal regulations, many changes took place in the course of
the approval process on the part of the legislative body, and these
changes affected the concept and were contra-productive for the most
part. That is why it is going to be necessary to reassess all issues con-
cerning the construction regulations. It is quite shocking that many
employees of the construction authorities cannot work with the new
legal regulation, also due to a relatively short period of effectiveness of
the Act no.500/2004 Coll., Code of Administrative Procedure, which sig-
nificantly changed the whole administrative proceedings.

—



Pravo a dané
Law and Taxes

Nemovitostni fondy
Obecné

Fondy nemovitosti, o nichZ zevrubné piSeme v kapitole
republice zdjem odborné vefejnosti. Zavedeni tohoto typu
fondd znamenalo novy impulz pro rozvoj dvou ekonomic-
kych odvétvi: kolektivniho investovéni a realitniho trhu.
Nastésti jde o oblast, kde Ize cerpat z rozsahlych a vesmés
pozitivnich zkusenosti ze zahranici. Obecné existuje vice typt
"fond(", jejichz ucelem jsou investice do nemovitosti. Na jed-
nom konci stoji Cisté soukromé spolecnosti podléhajici stej-
nym regulim jako jakékoliv jiné podnikatelské subjekty, na
druhé stoji specializované typy kolektivniho investovani
zaméfené na verejnost.

Podle zaméreni investi¢ni politiky mdzeme rozliSovat mezi
"pravymi" fondy nemovitosti, které investuji pfimo do nemo-
vitosti anebo do jednotlivych realitnich projektl v podobé
realitnich spolecnosti, a nemovitostnimi akciovymi fondy,
které typové patii mezi sektorové fondy cennych papird
zamérené na spolec¢nosti podnikajici v realitnim oboru’.

Existuji dvé principialni cesty, jak usporfadat pravni prostredi
tak, aby bylo pfiznivé pro vznik fondl nemovitosti. Realitni
fondy zndmé z USA pod zkratkou REIT (Real Estate Investment
Trusts) podléhaji mirnéjsi regulaci nez fondy kolektivniho
investovani, jak je zndme z evropskych zemi. Fondy REIT jsou
fondy uzavieného typu, pozivaji vsak danového zvyhodnéni,
pokud alespont 90 % svych ziskd vyplaceji jako dividendy.
Tento systém zajistuje spolu s vefejnym obchodovénim cen-
nych papird téchto fondl dostatecnou likviditu a také snad-
néjsi moznost cenné papiry ocenit. Systémy znamé z Evropy,
a zejména z Némecka, jsou postavené na modelu blizsim
nasemu chapani podilového ¢i investi¢niho fondu. To zname-
na, ze verejné realitni fondy podléhaji licencovani a zakon
podrobné upravuje fadu jisticich mechanismd, napf. dozor
depozitare. Jako urcitou protivdhu téchto omezeni poskytuji
staty obvykle fondlim danova zvyhodnéni, ktera jsou pro roz-
voj daného sektoru podstatna.

V poslednim desetileti zaznamenaly oba systémy nevidany
rozvoj. Tak napf. v Némecku doséhl celkovy objem majetku
shromazdéného v nemovitostnich fondech 88 miliard EUR,
v USA asi 220 miliard EUR.K prudkému ristu objemu majetku
doslo v ndvaznosti na boom realitniho trhu v obdobi let 2000
az 2003.V této dobé se hodnota majetku v némeckych fon-
dech zvysila témér na dvojnasobek.Vyznamné objemy majet-
ku v realitnich fondech vykazuje kromé USA a Némecka také
Austrélie, Francie ¢i Nizozemi. Tyto Udaje samy o sobé ukazuji,
ze realitni fondy mohou byt dllezitymi hraci v oblasti inve-
stovani do nemovitosti.

Tento zékladni pozitivni obraz vsak neznamen4, ze by fondy
nemovitosti byly imunni vici problémm, které mohou pfi-
nést vykyvy trhu, selhani jednotlivcl a nasledna ztrata davéry
verejnosti. Jednim z nejnovéjsich a nejznaméjsich prikladu je
pfipad némecké investi¢ni spolecnosti Deka Immobilien
Investment GmbH.

Pravni prostiedi a perspektivy rozvoje
v Ceské republice

Pred 1. kvétnem 2004 byly moznosti rozvoje realitniho sek-
toru kolektivniho investovéni dosti omezené. S nakupy
nemovitosti do portfolii pocital tehdy platny zdkon o inves-
ticnich spolec¢nostech a investi¢nich fondech jenom v pfipa-
dé tzv. investi¢nich fond(. Vzhledem k marginalizaci inves-
ticnich fondd vsak tato moznost neméla valny vyznam. U tzv.
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Real-estate funds
General

Real-estate funds, which are discussed in detail in the chapter
Investment market on page 181, have been captivating the inter-
est of the expert public in the Czech Republic for quite some time
now. Introduction of this type of fund resulted in a new impulse
for the development of two economic areas: collective invest-
ments and real-estate market. Fortunately, this is an area where it
is possible to draw on extensive and overall positive foreign expe-
rience. In general, there are several types of “funds’ which specia-
lize in real-estate investments.The spectrum varies from all priva-
te companies, which are subject to the same regulations as any
other business entities, to specialized types of collective invest-
ment schemes aimed at the general public.

According to the investment policy objectives, we can distinguish
between the “genuine” real-estate funds, which invest directly in
real-estate or individual real-estate projects in the form of real-
estate companies, and real-estate share funds, which belong in
the sector securities funds aimed at companies operating in the
area of real-estate’.

There are two fundamental approaches to the regulation of the legal
environment so that it would be hospitable for an establishment of
real-estate funds. Real-estate funds from the USA known under the
abbreviation REIT (Real Estate Investment Trusts) are subject to
moderate regulation in comparison with collective investment funds
as we know them from European countries. REIT funds are closed-
end funds, which enjoy tax benefits in case they distribute at least 90
% of their profits in the form of dividends. Together with public tra-
ding of securities, this system ensures sufficient liquidity as well as
easier way to evaluate the securities. The systems known from
Europe, mainly from Germany, are based on the model which is clo-
ser to our understanding of a mutual and/or investment fund. This
means that public real-estate funds are subject to licensing process
and the law regulates in detail a number of security mechanisms, e.g.
supervision of a depositary. As a certain counter balance of these
limitations, countries usually grant tax benefits to these funds, which
are important for the development of the given sector.

Both systems have experienced an unprecedented development
in the last decade. For example in Germany, the total volume of
funds collected by real-estate funds amounted to EUR 88 billion;
in the USA the volume amounted to approximately EUR 220 billi-
on.The volume of assets skyrocketed in connection with the real-
estate market boom in 2000 - 2003. At that time, the assets under
management of German funds almost doubled. In addition to the
USA and Germany, significant volumes of assets managed by real-
estate funds are in Australia, France, or the Netherlands. The data
indicate that real-estate funds could play an important role in the
area of real-estate investments.

However, this fundamental positive image does not mean that
real-estate funds are immune to problems brought about by mar-
ket fluctuations, individual failures, and subsequent loss of trust
of the general public. One of the latest and most famous exam-
ples is the case of the German investment company Deka
Immobilien Investment GmbH.

Legal environment and the perspective
for development in the Czech Republic

Prior to the 1st of May 2004, the potential for development of the
real-estate sector of collective investments were rather limited.
Real-estate acquisitions were foreseen by then valid Act on
Investment companies and investment funds only in case of the
so-called investment funds. However, due to the marginalization
of investment funds, this possibility was not very significant. With

® Jak uz jsme uvedli, celou 3ifi problematiky nemovitostnich fondt provazi vyznamna
cast kapitoly Investi¢ni trh na strané 181.

* As has already been mentioned, the whole area relating to real-estate funds is discussed in
the chapter Investment market on the page 181.
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podilovych fond( nepocital zékon s investicemi do nemovi-
tosti vibec.

Tato situace se ponékud zménila s uc¢innosti nového zédkona
o kolektivnim investovani, ktery s fondy nemovitosti vyslov-
né pocitd. Tyto fondy maji mit moznost investovat pfimo do
nemovitosti, ale i do podild v realitnich spole¢nostech.
Typové patii fondy nemovitosti mezi tzv. specialni fondy,
které neupravuje evropska smérnice o kolektivnim investo-
vani. V dusledku toho nemohou byt cenné papiry fondud
nemovitosti nabizeny v ostatnich statech EU ve zvyhodné-
ném rezimu (tzv. "evropsky pas"). K jejich distribuci v ciziné
je proto tfeba vzdy ziskat povoleni prislusného statu, které
se fidi jen jeho vnitrostatnim pravem.

Pravni Uprava fondd nemovitosti v zdkoné o kolektivnim
investovani trpi rGznymi nedostatky, které zpUGsobuji, ze
potencidl sektoru nebyl dosud vyuzit. Ddvod téchto nedo-
statkll spociva v nedostatku praxe a zkusenosti z fungovani
tohoto segmentu.

V oblasti realitnich fondd vychazi ceska pravni Uprava
z némeckého vzoru. Vzhledem k tomu, Zze némecky systém
kolektivniho investovani i legislativni styl jsou blizké ceské-
mu a zaroven nelze v globalnim srovnani identifikovat néja-
ky zjevné nejuspésnéjsi model, jednd se ziejmé o raciondIni
rozhodnuti.

Ceska pravni Uprava umoznuje vznik dvou typl fondd
nemovitosti. Jeden z nich patfi do kategorie tzv. "fond kva-
lifikovanych investord", ktera podléha snizené mite regulace
a je urcen pouze pro omezeny okruh finan¢né silnych nebo
zkusenych investord.

Druhy typ se nazyva "specialni fond nemovitosti" a je uréen
vefejnosti.

| pfes problémy nedokonalosti pravni Upravy nemovitost-
nich fondG je vsak ziejmé zdkon o kolektivnim investovani
spravnym smérem, ktery by mél umoznit navézani ceského
sektoru realitnich fondl na vcelku osvédceny a fungujici
zahrani¢ni model. Podafi-li se uvedené problémy vyiesit, at
jiz legislativné nebo vykladem, mizeme se tésit na rozvoj
dalsiho vyznamného produktu kolektivniho investovani
v Ceské republice.

Pravni uprava PPP projektt

V souvislosti s rdstem aktualnosti tzv. PPP projektl doslo
v Ceské republice k pfijeti zakona ¢&. 139/2006 Sb., o konces-
nich smlouvach (déle jen ,Koncesni zdkon"). Public-private
partnership projekty umoznuji zna¢né zapojeni soukromého
sektoru do financovani verejnych staveb. Nova pravni Gprava
byla pod drobnohledem investorské komunity, kterd tento
smér pfivitala. V pfipadé vyuziti postupu podle koncesniho
zdkona realizuje projekt dodavatel (koncesiondf) vybrany
v koncesnim fizeni v souladu se zadavaci dokumentaci, ale
financovéni projektu si zpravidla zajistuje sam dodavatel.
Zadavatel (stat nebo municipality) pak tedy nemusi zpravidla
hradit cenu dila a dodavatel nese i ekonomicka rizika spojena
s projektem. Dodavatel projekt realizuje na zakladé koncesni
smlouvy uzaviené na dobu urcitou, zpravidla 15 - 25 let.
Rizeni vedouci k uzavieni koncesni smlouvy je obdobné fize-
ni predchazejicimu zadani verejné zakazky. K uzavieni kon-
cesni smlouvy je v pfipadé obce potieba schvaleni zastupitel-
stva mésta a predchozi stanovisko ministerstva financi.

Zéakladni vyhodou koncesniho fizeni je skute¢nost, Zze zadava-
tel nemusi hradit pfimé naklady realizace projektu a nenese
rizika spojena s projektem. Kromé toho je mozné vyuzit pod-
poru, kterou obdobnym projektdm poskytuje Viada CR a spo-
le¢nost PPP Centrum, a.s. Nejzasadnéjsim problémem konces-
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regard to the so-called mutual funds, the Act did not foresee real-
estate investments at all.

This situation changed somewhat with the effectiveness of the new
Act on Collective investments, which expressly envisages real-esta-
te funds.These funds would be able to invest directly to real-estate,
but also in shares of real-estate companies. With regard to their
type, real-estate funds belong in the group of the so-called special
funds, which are not regulated by the European Directive on col-
lective investments. Due to this fact, real-estate funds securities
cannot be offered in other EU member states within a preferential
mode (the so-called “European passport”). The distribution of the
securities abroad is therefore subject to a permit of the relevant
country, and this permit only adheres to its domestic laws.

The legal regulation of the real-estate funds within the Act on
Collective investments has various flaws, which cause that the
potential of the sectors has not been exploited. The reason for
these imperfections may be seen in the lack of practice and expe-
rience with the operation of this segment.

The Czech legal regulation in the area of the real-estate funds is
based on the German model. Due to the fact that the German sys-
tem of collective investments and the legislative style are close to
the Czech approach, and at the same time, it is not possible to
identify some “best” model within a global comparison, it is appa-
rently a rational decisions.

The Czech legal regulation enables a formation of two types of
real-estate funds. One of them falls in the category of the so-cal-
led “fund of qualified investors” which is subject to a lower level of
regulation and it is only intended for a narrow range of financial-
ly strong and experienced investors.

The second type is called a “special real-estate fund” and it is
intended for the general public.

In spite of the problems associated with the imperfection of the
legal regulation concerning real-estate funds, the Act on
Collective investments apparently represents the right direction,
which should enable an interconnection of the Czech sector of
real-estate funds to the rather tested and functional foreign
mode. If the above mentioned problems are resolved successful-
ly — either by means of legislation or interpretation thereof - we
can look forward to a development of another important collecti-
ve investment product in the Czech Republic.

Legal regulation of PPP projects

In connection with the growing topicality of the so-called PPP pro-
jects, Act no. 139/2006 Coll., on the Concession contracts (hereinaf-
ter the “Concessions Act”) was adopted in the Czech Republic. The
Public-Private Partnership projects enable a substantial involve-
ment of the private sector in the financing of public developments.
The new legal regulation was closely monitored by the investor
community, which very much welcomed this direction. In case of
a procedure according to the Concessions Act, the project is reali-
zed by a contractor (concessionaire) selected in the course of con-
cessions proceedings in compliance with the specification docu-
mentation, but the project financing is usually secured by the con-
tractor himself. The submitting party (state or municipality) then
usually does not have to pay for the works and the contractor also
bears economic risks associated with the project. The contractor
realized the project on the basis of a concession agreement conc-
luded for a specific period of time, usually 15 - 25 years. The proce-
edings for the conclusion of the concession agreement are similar
to the proceedings concerning a public contract. An approval of
a municipal council and a prior opinion of the Ministry of finance
are necessary for a conclusion of the concession agreement.

The key advantage of the concessions proceedings is the fact that
the submitting party does not have to settle the direct costs of
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niho zdkona je v3ak vysokd komplexnost Upravy koncesniho
fizeni a neexistence zkusenosti s touto zcela novou pravni
Upravou. Potfeba zna¢ného mnozstvi dokumentace, vicena-
sobné schvalovaci procesy a z toho vyplyvajici nutnost odbor-
ného poradenstvi realizaci koncesniho projektu jesté vic kom-
plikuje.

Lze ocekdvat pozitivni vyvoj pravni Upravy v této oblasti.
Zéroven postupné dochazi k prohlubovani zkusenosti s Upra-
vou PPP projektl jak na strané investorské komunity, tak na
strané municipalit. Lze ocekdvat vétsi zapojeni financovéni
touto formou zejména v oblasti infrastrukturdini.

Novy insolvenéni zakon

Uprava konkurzu a vyrovnani (tzv. Gpadkové pravo) v zakoné
¢.328/1991 Sh., o konkurzu a vyrovnani, ve znéni pozdéjsich
predpist, mélo cetné nedostatky. Pres pokusy o vyrazné nove-
lizace byla situace nadéle neudrzitelna. Situace si vyZzadovala
novou komplexni pravni Upravu Upadkového prava, a to
zejména za Ucelem zjednoduseni fizeni a jeho zefektivnéni.
ARTN dlouhodobé upozornovala na netnosnost predchozi
pravni Upravy.

Z téchto dlvodl doslo k prijeti zakona ¢. 182/2006 Sb.,
o Upadku a zpUsobech jeho feseni, tzv.insolvenc¢niho zakona.
Novy zadkon nabyl Uc¢innosti od 1. 1. 2008. Jeho zdkladnimi
principy jsou:

= komplexnost pravni Upravy insolven¢niho prava

- zavedeni jednotné pravni Gpravy insolvencniho fizeni

= mezi zakladni zpUsoby feSeni Upadku je nové zafazeno
i feSeni tzv. reorganizaci, oddluzeni a nepatrny konkurz -
zakon tak dava vice zplsobl a variant feSeni stavu Upadku,
s tim, Ze nova pravni Uprava zcela upousti od vyrovnani

= dluznikovi je dano k dispozici tzv. moratorium

= odstranéni nedostatkd soucasné pravni Gpravy, které ome-
zuji véritele (zejména banky a dalsi investory) v fizeni

= pravni rdmec pro zrychleni a zefektivnéni fizeni

= zavedeni nového insolvenc¢niho rejstiiku

Insolvencni tizeni je rozdéleno na dvé faze.V prvni fazi se zjis-
tuje, zda vibec existuje Upadek a jak tuto situaci nejvyhodné-
ji fesit. Prvni faze je spolecna pro vsechny typy insolvenc¢niho
fizeni.Ve druhé fazi po vydani rozhodnuti o Upadku se rozho-
duje o vybéru nejvhodnéjsiho zplsobu feseni upadku.

Mezi nové moznosti insolven¢niho zékona nalezi moratorium.
Moratoritum nahrazuje dosavadni institut ochranné Ihuty.
Zakladnim cilem moratoria je poskytnout po stanovenou
dobu ochranu dluznikovi, u kterého Ize predpokladat, ze Upa-
dek ¢i hrozici Upadek prekona vlastnimi silami. O moratorium
muze zazadat dluznik, ktery je podnikatelem, s tim, Ze Ih(ta
pro podani zadosti je zavisla na tom, zda byl insolvencni
navrh podan dluznikem (7 dni) nebo véfitelem (15 dni). Smysl
moratoria spociva v oddaleni rozhodnuti o Upadku, které po
dobu trvani moratoria nelze vydat. Moratorium m(ze byt sta-
noveno nejdéle na dobu tii mésich.

DANE SOUVISEJICi S TRHEM NEMOVITOSTI

Nizka kapitalizace

Ceska pravidla nizké kapitalizace platna do konce roku 2007
stanovovala strop pro danovou uznatelnost urokl u uvér(
a pljcek (déle jen ,pljcky”) od spfiznénych osob. Tento strop
byl stanoven maximalnim pomérem mezi pGjckami od spfiz-
nénych osob a vlastnim kapitdlem (obvykle 4:1).S troky z pQj-
cek poskytnutych spfiznénymi osobami, které presahly stano-
veny pomeér k vlastnimu kapitalu (,nadlimitni drok”), bylo pro
daniové ucely zachazeno podobné jako s dividendou, coz
mélo zejména nasledujici dva dopady: (i) nadlimitni trok neni
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the project realization and he does not bear the risks associated
with the project. In addition to this, it is possible to take advanta-
ge of a support, which is provided to similar projects by the
Government of the Czech Republic and by the company PPP
Centrum, a.s. However, the key problem of the Concessions Act is
the high level of complexity of the concessions proceedings and
nonexistence of experience with this new legal regulation. The
need for a substantial number of documents, multiple approval
processes, and the resulting need for a professional consulting
further complicate the realization of a concession project.

It is possible to expect a positive development of the legal regu-
lation in this area. At the same time, the experiences with the
regulation of PPP projects are gradually growing - both on the
part of the investor community as well as on the part of the muni-
cipalities. It is possible to expect a larger involvement of financing
in this way, namely in the area of infrastructure.

New Insolvency Act

The regulation of bankruptcy and composition (so-called insolven-
cy law) in Act no.328/1991 Coll.,on Bankruptcy and composition, as
amended, had numerous flaws. In spite of attempts for a significant
amendment, the situation was not sustainable any more. It requi-
red a new comprehensive legal regulation of the insolvency law —
namely for the purpose of simpler proceedings and higher effecti-
veness thereof. ARTN has been pointing out the intolerability of the
previous legal regulation on a long-term basis.

For these reasons, Act no. 182/2006 Coll., on Insolvency and its
resolution, so-called Insolvency Act.The new act came into effect
on the 1st of January 2008.The basis principles of this Act are:

- Comprehensiveness of the insolvency law regulation;

= Introduction of a uniform legal regulation of insolvency proce-
edings;

= The basic methods of insolvency resolution newly include the
resolution of the so-called reorganizations, discharge from debts,
and fractional bankruptcy; the Act thus provides more ways and
alternatives for the resolution of insolvency with the fact that the
new legal regulation wholly refrains from the composition;

= So-called moratorium available to debtors;

= Elimination of flaws of the existing legal regulation, which limit
creditors (namely banks and other investors) in the course of the
proceedings;

= Legal framework for faster and more effective proceedings;

= Introduction of a new insolvency register.

Insolvency proceedings are currently divided into two stages.
During the first stage, it is analyzed whether there is insolvency at
all and what is the most beneficial solution of this situation. The
first stage is common to all types of insolvency proceedings.
During the second stage, the most suitable method of insolvency
resolution is selected upon the issuance of a decision.

The new opportunities of the Insolvency Act also include a moratori-
um.The moratorium replaces the existing institute of protection peri-
od. The basic objective of the moratorium is to provide a protection
of a debtor for a specified period of time, in case it is possible to assu-
me that the debtor will overcome the insolvency / impending insol-
vency on his own.A debtor,who is an entrepreneur, may apply for the
moratorium with the fact that the deadline for the application
depends on the fact whether the insolvency proposal was submitted
by a debtor (7 days) or a creditor (15 days).The objective of the mora-
torium consists in the postponement of the decision on insolvency,
which cannot be issued during the moratorium period. The morato-
rium may be set for the period of three months at the most.
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odcitatelny od zakladu dané pro ucely dané z pfijm0 pravnic-
kych osob a (ii) nadlimitni drok mohl v nékterych pripadech
podléhat 15% srazkové dani z dividend®.

S uc¢innosti od 1. ledna 2008 se pravidla nizké kapitalizace
vyznamné zmeénila. Nize uvadime nékteré z klicovych zmén,
které maji omezujici dopad na dluhové financovani investic
v sektoru nemovitosti:

1. dllezitou zménou je zpfisnéni vyse zminéného poméru
pljcek k vlastnimu kapitélu ze 4:1 na 2:1 (v nékterych pfipa-
dech muze byt uplatnéno pfechodné ustanoveni);

2. pravidlim nizké kapitalizace nové podléhaji také pljcky od
nespfiznénych osob, nebot byl zaveden maximalni pomér
mezi vlastnim kapitdlem spolecnosti a celkovou vysi pujcek
pfijatych od spfiznénych a nespfiznénych osob. Tento pomér
¢ini 4:1, pricemz pro prechodné obdobi roku 2008 plati
pomér 6:1. Je nutno podotknout, ze zavedeni pravidel nizké
kapitalizace i pro pUjcky od tretich osob jde proti samotné
podstaté a smyslu pravidel nizké kapitalizace;

3.pujcky od tretich osob se pro ucely nizké kapitalizace pova-
Zuji rovnéz za pljcky od osoby spfiznéné, pokud za tyto pujc-
ky ruci osoba spfiznéna s dluznikem.V ddsledku této zmény
pljcky od bank (tfetich osob), které jsou zajisténé zarukou
poskytnutou matefskou spole¢nosti dluznika, podléhaji pfis-
néjsim pravidlim nizké kapitalizace (pomér 2:1), nez je tomu
v pripadé pujcek, kdy takové zaruky poskytnuty nejsou
(pomeér 4:1). Toto pravidlo pak v kone¢ném dusledku zvysuje
naklady na financovani investic do nemovitosti nebot (i) je
velka ¢ast uroku darové neodecitatelnym nakladem (a pfi-
padné také predmétem srazkové dané) anebo (ii) finan¢ni
instituce pozaduje vyssi urok zohlednujici absenci ruceni
spfiznénou osobou

Nova pravidla nizké kapitalizace se, v¢etné tfi vyse zminénych
zmén, setkala s tvrdou kritikou odborné verejnosti. Dobrou
zpravou proto muze byt skute¢nost, ze Ministerstvo financi
CR v navrhované novele zakona o danich z pFijma rusi nékte-
rd z nejvice kritizovanych ustanoveni stavajiciho zakona.
Konkrétné navrhovana novela rusi pravidla nizké kapitalizace
ve vztahu k uvérlim pfijatych od tretich osob, coz by byla vita-
na zmeéna.

V zakoné vsak ziejmé zUstane Sirokd definice Uvéru poskytnu-
tého spfiznénou osobou; Uvér poskytnuty tfeti stranou
a zajistény spfiznénou osobou bude proto i nadéle pro ucely
nizké kapitalizace povazovan za Gvér poskytnuty spfiznénou
osobou. Dle naseho ndzoru toto ustanoveni neni v souladu
s béznou obchodni praxi a ma za nasledek zbytecné prodra-
zeni dluhového financovani. Z téchto dlivodi ARTN navrhuje
toto ustanoveni zrusit.

Osvobozeni pfijmi vyplacenych dcefinou spo-
le¢nosti

Od 1. ledna 2008 vstoupilo v platnost ustanoveni pro ,osvo-
bozeni pfijml z kapitdlovych ucasti“ plynouci z drzby dcefi-
nych spolec¢nosti v jinych zemich Evropské unie ¢eskym hol-
dingovym spolec¢nostem. Na zdkladé tohoto ustanoveni jsou
osvobozeny od dané z piijm0 pravnickych osob pfijaté divi-
dendy a kapitalové zisky ceské mateiské spolecnosti za pred-
pokladu, Ze jsou spInény podminky, mezi které patfi:

- Ceska holdingova spole¢nost musi mit pravni formu napf.
spolec¢nosti s ru¢enim omezenym nebo akciové spolec¢nosti;
= doba drzby podilu v dcefiné spole¢nosti musi byt del3i nez
1 rok nepfretrzité;

- podil na zakladnim kapitalu dcefiné spole¢nosti musi cinit

¢ V této souvislosti je viak nutné podotknout, ze srazkova dan mohla byt snizena ci
zcela eliminovana na zékladé pfislusné smlouvy o zamezeni dvojiho zdanéni ¢i smér-
nice EU.
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TAXES RELATED TO REAL ESTATE MARKET

Thin capitalisation

In very simple terms, the Czech thin-capitalisation regime in effect
until the end of 2007 placed a cap on the amount of interest-bearing
related-party debt for tax purposes. This was done by application of
a maximum ratio for related-party debt compared to equity (gene-
rally 4:1). Interest on related-party debt exceeding this debt/equity
ratio (,excess interest”) was, for domestic Czech tax purposes, reclas-
sified as a dividend. The consequences of this reclassification were
twofold: (i) the excess interest was not deductible for corporate inco-
me tax purposes, and (i) the excess interest was in principle subject
to 15% Czech dividend withholding tax.

Effective 1 January 2008, the thin-capitalisation rules changed signi-
ficantly. Some key changes that have a restrictive impact on the
financing of real estate investments by debt are the following:

1. An important change was the tightening of the above-mentioned
debt/equity ratio from 4:1 to 2:1 (a transitory rule may in certain
cases be applicable).

2.Unrelated-party debt also fell within the scope of the thin-capitali-
sation rules, in the sense that a debt/equity ratio for both related-
and unrelated-party debt was introduced. This ratio is 4:1 with a tran-
sitory period of 2008, in which a 6:1 ratio applies. It needs to be noted
that subjecting unrelated-party debt to thin- capitalisation rules
seems to go against the very rationale of the concept of a thin- capi-
talisation regime.

3. Debt taken up from an unrelated lender also needs to be conside-
red, for thin-capitalisation purposes, as related-party debt if it is secu-
red by a party related to the borrower. As a result, third-party bank
loans taken up by Czech entities and secured by their parent compa-
nies became subject to stricter thin-capitalisation restrictions than if
such security had not been given.This is because, in the case of secu-
rity, the 2:1 debt/equity ratio rather than the 4:1 ratio applies. This
makes the financing of real estate investments by third-party debt
more costly: either a larger portion of the interest is potentially not
tax-deductible (and potentially subject to withholding tax), or the
financing bank will require a higher interest rate to reflect the absen-
ce of related-party security.

The new thin-capitalisation regime, including the three changes
mentioned above, met with considerable criticism. It is, therefore,
positive that the Ministry of Finance has proposed an amendment
that would cancel some of the most disputed stipulations. In particu-
lar,under the new proposal, thin capitalisation would no longer apply
to unrelated-party debt, a welcome development.

What would continue to exist, however, is the fairly broad definition
of related-party debt, and genuine third-party debt secured by a rela-
ted party would, for thin-capitalisation purposes, still be considered
related-party debt. In our view, this latter stipulation is not in line
with business reality and makes debt-financing unnecessarily expen-
sive. For these reasons, we suggest cancelling this stipulation.

Participation exemption

Since 1 January 2008, a ,full participation exemption” has been in
effect for, inter alia, EU-based subsidiaries of Czech holding compani-
es. In summary, this implies, for example, that both dividends recei-
ved and capital gains realised by a Czech holding company are
exempt from corporate income tax, provided certain conditions are
met, in particular the following: the Czech company should have the
legal form of, e.g.,

= a limited liability company or joint-stock company; t
= he holding period should be at least one year;
= and the holding percentage should be at least 10%. The participa-

° In respect of the withholding tax, it needs to be noted that a relevant double taxation tre-
aty or relevant EU Directive could reduce or even abolish it.
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alesponi 10 %. Osvobozeni pfijm0 z kapitalovych ucasti je zaji-
sté dobrym krokem k tomu, aby se Ceska republika stala
vhodnou jurisdikci pro holdingové spolecnosti

V souvislosti s vyse uvedenym je obtizné chapat smysl novely
zdkona o danich z pfijm0 navrhované Ministerstvem financi
CR, ktera by méla vstoupit v platnost v roce 2009. Podle toho-
to névrhu by prodej ¢eské spolec¢nosti, jejiz majetek je tvoren
prevazné nemovitym majetkem, zahrani¢ni matefskou spolec-
nosti byl obecné predmétem dané z pfijma v Ceské republice.

Dlvodem pro navrhovanou Upravu jsou ziejmé situace, kdy
neni uzaviena smlouva o zamezeni dvojiho zdanéni s pfislus-
nou zemi anebo piislusna smlouva pfitkne pravo zdanéni
zemi, kde je nemovity majetek umistén (tj. nikoliv zemi, kde ma
sidlo matefska spole¢nost). Pfikladem takovych smluv je napf.
Cesko-Némecka a nové také Cesko-Kyperska smlouva o zame-
zeni dvojiho zdanéni.Navrhovana danové uprava by tak umoz-
nila zdanéni piijmG prodeje téchto spole¢nosti v Ceské repub-
lice, coz soucasna pravni Uprava mnohdy neumoznuje.

Navrhovana novela zakona by viak ve svém dlsledku zname-
nala, ze prodej ceské spolecnosti, jejiz majetek je tvoren pre-
vazné nemovitym majetkem, zahrani¢ni materskou spolec-
nosti by podléhal dani v Ceské republice. Zatimco prode;j stej-
né dcefiné spole¢nosti ¢eskou matefskou spolecnosti by zda-
néni v Ceské republice nepodléhal (za pfedpokladu spinéni
podminek pro osvobozeni ptijmu z kapitédlovych ucasti).

S ohledem na skutecnost, ze zdanéni cizich danovych rezi-
dent( je zpravidla velmi omezeno ve srovnani se zdanénim
ceskych danovych rezidentd, navrhovana uprava dle naseho
nazoru postrada smysl. Rovnéz v pfipadé prodeje takovéto
spolec¢nosti vlastnikem, ktery je rezidentem jiného ¢lenského
statu Evropské unie, vznikd otdzka, zda navrhovany rezim
neporusuje zakladni principy EU, napf. pravo na svobodu usa-
zovani nebo princip volného pohybu kapitalu. Z tohoto ddvo-
du nedoporucujeme, aby byl tento novy navrh schvdlen.

Nerealizované kursové rozdily

Jiz mnoho let podléhaji nerealizované kursové rozdily souvi-
sejici s pohledavkami a zavazky v cizi méné dani z pfijmu
pravnickych osob. Znamena to, ze ztraty z kursovych rozdilG
jsou danové odcitatelné a nerealizované kurzové zisky jsou
zdanitelnym vynosem.

Vzhledem k tomu, Ze investice do nemovitosti v¢etné develo-
perskych projektd jsou casto financovany tvérem nenomino-
vanych v cizi méné (EUR), zhodnocovani ceské koruny vici
cizim ménam v poslednich letech vedlo k vysokym nerealizo-
vanym kursovym ziskiim.Tato skute¢nost je velmi nepfijemna
zejména u developerskych projektl, nebot tyto projekty
negeneruji témér zadné piijmy a splatnd dafovéa povinnost
musi byt dodatec¢né financovana. Zajisténi financovani dano-
vé povinnosti mlze byt obtizné a proto rovnéz nakladné.

Z téchto dlvodd bychom povazovali za vhodné omezit zda-
néni nerealizovanych kursovych ziskd u Uvérd a pohledavek
a na druhou stranu rovnéz odcitatelnost nerealizovanych kur-
sovych ztrat od zdkladu dané. Jsme toho nazoru, ze zdané-
ni/odcitatelnost kursovych rozdild by méla byt omezena
pouze na kursové zisky a ztraty, které jsou realizované.

Ostatni

Technické zhodnoceni

V pripadé technického zhodnoceni provedeného nijemcem je
problematickym bodem délka obdobi, po které je ndjemce
opravnén/nucen toto zhodnoceni odepisovat. V souladu se
zakonem o dani z pfijm{ je toto obdobi shodné s obdobim, po
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tion exemption is certainly a good step for the Czech Republic in the
direction of becoming a suitable jurisdiction for holding companies.

Against this background, a recent legislative proposal of the Czech
Ministry of Finance that might take effect as of 2009 is difficult to
understand. According to this proposal, the sale of a Czech “real esta-
te company” by a foreign holding company would always be subject
to Czech income tax according to Czech domestic tax legislation.

The underlying reasoning seems to be that in those cases where no
double taxation treaty exists, or were the applicable double taxation
treaty would not allocate the taxing rights to the country of which
the holding company is a resident (as is, for example, the case in the
Czech/German and the new Czech/Cypriot double taxation treaties),
the Czech Republic would always want to tax the sale of “real estate
companies”

This proposal would imply that, according to domestic legislation,
sales of Czech real estate companies by a foreign company would be
taxable, whereas they would not be taxable if they were carried out
by a Czech company if the participation exemption were applicable.
This seems to lack logic, since, under Czech tax law, the taxation of
foreign residents is usually limited compared to the taxation of
Czech-based residents.

In addition, the question would arise with respect to sellers located in
other EU countries whether such a regime would not be in breach of
EU principles, such as the freedom of establishment principle or the
free movement of capital principle. For these reasons, we recom-
mend that the new proposal outlined above not be enacted.

Unrealised foreign exchange differences

For a number of years, unrealised foreign exchanges differences rela-
ting to receivables and liabilities denominated in foreign currency
are directly effective for corporate income tax purposes. This implies
that foreign exchange (“FX”) losses are directly tax-deductible, whe-
reas FX-gains are directly taxable.

Given that Czech real estate investment, including development, is
very often financed by debt denominated in Euros, the recent appre-
ciation of the Czech crown against the Euro has in many cases led to
large unrealised FX-gains, which are directly taxable. This is very
undesirable especially in development situations, as any tax payable
would need to be financed. This may be difficult to arrange and, the-
refore, expensive.

For these reasons, we would consider it desirable to cancel the taxa-
tion of unrealised FX-gains on loans and receivables and, conversely,
the deductibility of unrealised FX-losses. In our view, such taxabili-
ty/deductibility should be limited only to realised FX-gains and FX-
losses, respectively.

Other matters

Technical improvements

A problematic point in connection with technical improvements made
by a tenant is the period (lifespan) during which the tenant is entit-
led/obliged to depreciate the respective technical improvements. In
accordance with the Income Taxes Act, this period is the same as the
period during which the assets that are technically appreciated are
depreciated, i.e., generally 30 or 50 years for buildings. Previous editi-
ons of the Trend Report included the recommendation that technical
improvements made by tenants to buildings be depreciated over
a period that better reflects the use of such improvements. This will
generally be shorter than 30 or 50 years. Unfortunately, no changes
have been made in this area to date. In our opinion, however, it should
be possible to design such a regime that would align this legislation
closer to economic reality and prevent its potential abuse.

Another issue regarding technical improvements is the tax deducti-
bility of the net book value of technical improvements made by
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které se odepisuje pfislusny majetek, ktery byl technicky zhod-
nocen, tj.u budov obecné 30 az 50 let. Pfedchozi vydani Trend
Reportu obsahovala doporuceni, aby se technické zhodnoceni
provedené ndjemcem na budové odepisovalo po dobu, ktera
|épe zohlednuje pouZitelnost tohoto majetku (zhodnoceni), tj.
obecné po dobu kratsi nez 30 ¢i 50 let. Dodnes vsak bohuzel
nedoslo v této oblasti k Zddnym zménam. Dle naseho nazoru
by vSak mélo byt mozné navrhnout takovy zplsob odepisova-
ni, ktery by pfiblizil legislativu k ekonomické realité a zaroven
zamezil jejimu piipadnému zneuziti.

Dal$im problémem souvisejicim s technickym zhodnocenim
je danova uznatelnost zlistatkové hodnoty technického
zhodnoceni provedeného ndjemcem v pfipadé radného ci
pfedcasného ukonceni ndjemni smlouvy. Dle interpretace
zakona pfijimané finan¢nimi Ufady neni mozné posoudit
danovou zlstatkovou hodnotu technického zhodnoceni, za
kterou pfi ukonceni nadjemni smlouvy nedostal ndjemce zad-
nou kompenzaci, jako dariové uznatelny ndklad. Tento stav
neni uspokojivy, nebot neni v souladu s béznou obchodni
praxi. Proto bychom doporucili zménit pfislusnou ¢ast zakona
o danich z pfijma.

Podnajem

Problematika technického zhodnoceni provedeného najem-
cem je Uzce spjata s otazkou, zda podndajemce, ktery proved|
na podnajaté nemovitosti technické zhodnoceni, je opravnén
toto technické zhodnoceni rovnéz odepisovat. Financni urady
jsou toho nazoru, ze podndjemce k tomu opravnén neni. Dle
naseho nazoru vsak tento pfistup nebere ohled na tu skutec-
nost, ze podndjem ma po pravni strdnce v podstaté stejné
postaveni jako ndjem.A rovnéz z obchodniho hlediska je mezi
najmem a podnajmem pouze zanedbatelny rozdil. Za soucas-
né situace vede nejasna interpretace k pravni nejistoté, kterd
pak omezuje flexibilitu stran pfi uzavirani ndjemnich ¢i pod-
najemnich smluv. Z toho ddvodu by bylo vhodné, aby byl
u podnajm uplatiiovan stejny danovy rezim jako v pfipadé
najmu. Zména pfislusné vyhlasky by dle naseho néazoru byla
dostacujicim fesenim.

Zavér

Vyse zminéné priklady ukazuji, jak danové zékony negativné
ovliviiuji spravné fungovani trhu nemovitosti. Bylo by zadou-
ci, aby tato problematika byla vefejné pojmenovana a fadné
diskutovana na legislativni Grovni, coz by pomohlo dalsimu
vyvoji trhu nemovitosti v Ceské republice.

Nezakonné zdanéni zavazkil dani z pfevodu nemovi-
tosti pfi vkladu podniku

Ackoliv se mize zdat absurdni podrobit prevod zavazku
dani z pfevodu nemovitosti, jednalo se o castou praxi
financ¢nich uraddy, kterou aplikovali spravci dané v souladu
s nepsanym pokynem svych nadfizenych, vcetné
Ministerstva financi CR. Zavér Nejvyssiho spravniho soudu
plynouci z jeho rozsudku ze dne 15. 10. 2007, ¢j. 7 Afs
142/2006, tuto praxi snad zastavi.

O co se vdaném (a podotykame, Ze nikoli ojedinélém) pfi-
padé jednalo? Danovy subjekt se rozhodl vlozit ¢ast svého
podniku do samostatné spolecnosti s ru¢enim omezenym,
jejimz jedinym spolec¢nikem se v dlsledku tohoto vkladu
stal. Jelikoz byly soucasti vklddaného podniku i nemovi-
tosti stal se takovy vklad predmétem dané z nemovitosti
dle § 9 odst. 1 pism.a) zakona o dani dédické, dani darova-
ci a dani z pfrevodu nemovitosti’” a soucasné i predmétem
zajmu spréavce dané.
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tenants in the case of both ordinary and premature termination of
the respective lease agreement. According to the interpretation
generally adopted by the tax authorities, upon termination of a lease
agreement, it is not possible for the tenant who made the technical
improvements to consider the net book value of these technical
improvements as tax-deductible if he does not receive any compen-
sation for them. This situation is unsatisfactory, as it seems to lack
business logic. We would, therefore, recommend amending this part
of the Income Taxes Act.

Sublease

The issue of technical improvements made by a tenant is closely tied
to the issue of whether or not a subtenant is entitled to depreciate
technical improvements made by him to subleased real estate. The
tax authorities are of the opinion that the subtenant is not entitled to
do so. In our view, however, this view fails to take into account that
a sublease is legally in essence a lease, whilst there is also little diffe-
rence between a lease and a sublease from the business perspective.
The current situation where the interpretation is unclear leads to
legal uncertainty, which limits the flexibility of parties when conclu-
ding lease/sublease agreements. For this reason, it would be appro-
priate to propose that the same tax regime applicable to leases also
be applicable to subleases. A simple change in the form of amending
the relevant decree would, in the authors’ opinion, be sufficient to
achieve this goal.

Conclusion

The above examples illustrate the way tax rules adversely impact the
proper functioning of the real estate sector. It would be welcomed if
these issues were addressed at the legislative level in a flexible and
thorough manner, which would help the further development of the
real estate market in the Czech Republic.

Taxation of the obligations by real property transfer tax
(estate tax) during contribution of an enterprise is illegal

Even though it may seem absurd to make a transfer of obligations
subject to real property transfer tax, this has been a repeated
practice of Financial Offices that was applied by tax authorities in
compliance with an unwritten instruction of their superiors inclu-
ding the Ministry of Finance. The conclusion of the Supreme
Administrative Court following from the judgment of the said
court dated October 15, 2007, File No. 7 Afs 142/2006 will hope-
fully stop this practice.

What was the issue - and we like to point out that the case was not
the only of a kind - in the given case? The taxpayer decided to
contribute a part of its enterprise into a separate limited liability
company the sole shareholder of which was the said taxpayer as
a consequence of the said contribution. As part of the contributed
enterprise were also immovables, such contribution became sub-
ject to real property transfer tax pursuant to Art. 9 Sec. 1 Subsec.
a) of the Act on Inheritance Tax, Gift Tax, and on the Real Property
Transfer Tax’; at the same time, the case caught the eye of the tax-
man.

The Act on Inheritance Tax, Gift Tax, and on the Real Property
Transfer Tax does, however, lay down certain exemptions from the
obligation to pay real property transfer tax from contributions
towards the registered capital of trade companies under certain
circumstances. In compliance with the provision of Art. 20 Sec. 6
Subsec. e) of the said Act, real property transfer tax and gift tax
does not apply to:

7 Zakon ¢.357/1992 Sb., o dani dédické, dani darovaci a dani z pfevodu nemovitosti,
v platném znéni.

7 Act No. 357/1992 Coll., on Inheritance Tax, Gift Tax, and on the Real Property Transfer Tax, in
valid wording.
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Vkladim do zakladniho kapitalu obchodnich spole¢nosti
vsak zakon o dani dédické, dani darovaci a dani z prevodu
nemovitosti za urcitych podminek pfiznava osvobozeni od
dané z pfevodu nemovitosti.V souladu s ustanovenim § 20
odst. 6 pism. e) tohoto zakona, jsou od dané z prevodu
nemovitosti a od dané darovaci osvobozeny ,vklady vioZe-
né podle zvldstniho zdkona® do zdkladniho kapitdlu obchod-
nich spolecnosti nebo druzZstev (ddle jen ,vklad”). Je-li vkla-
dem nemovitost, osvobozeni se neuplatni, jestlize do péti let
od vloZeni vkladu zanikne ucast spolecnika obchodni spolec-
nosti nebo clena v druZstvu (ddle jen ,spolecnik”), s vyjimkou
pripadu umrti spolecnika, a nemovitost neni spolecniku vrd-
cena”.

Podle obchodniho zékoniku musi byt hodnota nepenézi-
tého vkladu (tj. podniku nebo jeho ¢asti) do spolecnosti
s ru¢enim omezenym stanovena na zakladé posudku zpra-
covaného znalcem nezavislym na spolecnosti a jmenova-
nym za tim Ucelem soudem. Podnik nebo jeho cast se
podle ustanoveni § 24 odst. 1 zdkona o oceriovani majet-
ku?®, ocenuji souctem cen jednotlivych druht majetk zjis-
ténych podle tohoto zédkona snizenym o ceny zévazkd.
Pokud je tedy predmétem vkladu podnik, jehoz soucasti
jsou nemovitosti, mize byt jeho hodnota stanovena vyse,
nez je hodnota nemovitosti, nebo se mlze rovnat ¢i byt
nizsi, a to v zavislosti na tom z jakych komponent se
podnik sestidva a zejména s ohledem na vysi zavazk(,
o které je nutno hodnotu podniku pro tcely vkladu snizit.

Jak plyne z vyse uvedeného ustanoveni, podminkou pro
pfiznéni osvobozeni od dané z pfevodu nemovitosti
u vkladu je, aby byla celd hodnota vkladu (dle posudku
znalce) vlozena do zéakladniho kapitalu obchodni spolec-
nosti. Tato podminka by nebyla splnéna, pokud by z roz-
hodnuti vkladatele byla c¢ast hodnoty vkladu vlozena
mimo zakladni kapitdl napf. na tvorbu emisniho azia ci
jinych fondu vlastniho kapitalu. Dalsi podminkou je splné-
ni pétiletého c¢asového testu pro zachovani Ucasti spolec-
nika — vkladatele - ve spole¢nosti, do niz byl vklad ucinén.
Po dobu téchto péti let nebézi Ihlita pro vyméreni dané.

Z uvedeného tedy plyne zavér, ze pokud je vkladan podnik
¢i jeho cast, jehoz soucésti jsou nemovitosti, a zakladni
kapital spolecnosti se zvysuje o celou hodnotu nepenézi-
tého vkladu v hodnoté dle posudku znalce', nezbyva nez
v pfipadé takového vkladu osvobozeni od dané z prevodu
nemovitosti pfiznat. Proto, ze je beze zbytku naplnéna
hypotéza i dispozice pravni normy (tj. ustanoveni § 20
odst. 6 pism. e) zakona o dani dédické, dani darovaci a dani
z prfevodu nemovitosti), kterd pro takové pripady osvobo-
zeni od dané z pfevodu nemovitosti priznava.

Spravce dané byl viak toho nazoru, ze v pfipadé vkladu ¢asti
podniku do zékladniho kapitalu obchodni spole¢nosti maji
prevadéné casti, ze kterych se podnik sestava, samostatny
prévni rezim.V pfipadé, Ze soucésti vkladané ¢asti podniku
byla i nemovitost, bylo dle spravce dané na misté aplikovat
ustalenou judikaturu tykajici se vkladd nemovitosti do
zakladniho kapitalu obchodnich spolecnosti™ a tedy zkou-
mat, zda hodnota vkladanych nemovitosti, stanovena na
zakladé znaleckého posudku, odpovida ¢astce, o kterou se
v disledku tohoto vkladu zvysil zakladni kapital.

8 Zékon ¢.513/1991 Sb., obchodni zdkonik, v platném znéni.

° Zakon ¢.151/1997 Sb., 0 oceriovani majetku a 0 zméné nékterych zakond, v platném
znéni.

' Komponenty, jimiz je podnik jako celek utvaren, jsou hmotné, osobni a nehmotné
slozky podnikani, tj. napf. movité véci, nemovitosti, zaméstnanci, povést (good-will), sit
zakaznik(, postaveni podnikatele na trhu, know-how, pohledavky a jind prava, pokud
patii podnikateli a pokud slouzi podle své povahy ¢i pokud maji slouzit k provozovani
podniku.Viz § 5 obchodniho zakoniku.

" Tj.v pasivech nabyvatele je hodnota vkladané ¢ésti podniku zachycena ve vlastnim
kapitélu pouze na Gctu 411 - zakladni kapital.

2 Viz napf. nalez Ustavniho soudu ze dne 18.5.2000, sp. zn. lll. US 31/2000.
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Lcontributions put into in accordance with a special Act® towards the
registered capital of trade companies or cooperatives (hereinafter
referred to as the,,contribution”). If animmovable is the contribution,
the exemption will not apply if the membership status of the share-
holder of a trade company or of the member of a cooperative (herei-
nafter referred to as the ,member”) ceases to exist within five years
from the moment of contributing the contribution, with the excepti-
on of death of the member, and when the immovable is not retuned
to the member”.

Pursuant to the Commercial Code, the amount of a non-moneta-
ry (in-kind) contribution (i.e. of the enterprise or its part) into
a limited liability company shall be determined based on an
expert opinion prepared by an expert who is independent of the
company and is appointed for this purpose by a court.The enterp-
rise or a part thereof shall - as per the provision of Art.24 Sec. 1 of
the Act on Evaluating Assets® - be appraised by the sum of the
individual types of assets ascertained pursuant to the said Act,
decreased by the value of the obligations. If, therefore, the object
of the contribution is an enterprise a part of which are also immo-
vables, the value of the enterprise may be higher that is the value
of immovables or it can be identical or may also be lower, based
on the components of which the enterprise is made up and
especially taking into account the amount of the obligations that
have to decrease the total value of the enterprise for the purposes
of assessment of the contribution.

As follows from the above provision, a prerequisite for granting
the exception from the real property transfer tax of the contribu-
tion is that the whole value of the contribution (as per the expert
opinion) is constributed towards the registered capital of the
trade company. This prerequisite would not be met especially if
the contributor decided that part of the value of the contribution
is contributed outside the scope of the registered capital for
instance to create the emmission agio or other own capital funds.
Another prerequisite is meeting the five-year membership test for
the shareholder - contributor - in the company into which the
contribution is contributed. The time-limit to levy the tax does not
run during the said five years.

The conclusion following from the above is, therefore, that if an
enterprise or a part thereof is contributed and this enterprise con-
sists partially of an immovable or immovables, the registered
capital of the company shall be increased by the whole value of
the contribution in kind in the value pursuant to the expert opi-
nion (i.e. regarding the liabilities of the acquiror, the value of the
part of the enterprise contributed is only recorded in the own
capital on the account 411- basic capital), the exemption regar-
ding such contribution from the payment of real property transfer
tax has to be granted because both the hypothesis as well as the
disposition of the legal norm is fully complied with (i.e. the provi-
sion of Art. 20 Sec. 6 Subsec. e) of the Act on Inheritance Tax, Gift
Tax, and on the Real Property Transfer Tax) that applies to such
cases of exemptions from real property transfer tax.

The tax authority was, however, of the opinion that in case of
a contribution of part of an enterprise towards the registered
capital of a trade company, the transferred parts of which the
enterprise consist have an independent legal regime. In case that
a part of of the contributed enterprise is an immovable, the tax
authority concluded that it should have applied the constant judi-

& Act No.513/1991 Coll., the Commercial Code, in valid wording.

° Act No.151/1997 Coll., on Evaluating Assets and on Change of Certain Laws, in valid wording.
' The components that make up the enterprise as a whole are the tangible, personal and intan-
gible aspects of the business, i.e.for instance the movables,immovables, employees, good stan-
ding (good-will), network of customers, position of the entrepreneur on the market, know-how,
receivables and other rights provided they belong to the entrepreneur and provided they serve
the purpose (as to their nature) or should serve the running and continuation of the enterpri-
se.See Art.5 of the Commercial Code.

" Cf. for instance the judgment of the Constitutional Court dated May 18, 2000, File No. Ill. US
31/2000.
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Pfitom nelze upfit spravci dané jistou miru vynalézavosti,
kdy v nékterych ptipadech pfiznal osvobozeni u vkladu
podniku nemovitostem do hodnoty vypoctené podle
nésledujiciho vzorce: Nemovitosti podniku/Aktiva podni-
ku x (Aktiva podniku - Zavazky podniku). Ze vzorecku je
patrné, Zze pokud jsou ,Zavazky podniku” rovny nule, je
osvobozena cela hodnota nemovitosti. V opacném pripa-
dé je alespon z ¢asti hodnoty prevadénych nemovitosti
vymeérena dan z prevodu nemovitosti, pomérné k hodnoté
ostatnich slozek podniku. Jak je tedy patrno, existence
zavazku Usti ve vyméreni dané z pfevodu nemovitosti.

Vyse uvedeny postup postradd jakoukoliv zékonnou
oporu. Nejvyssi spravni soud seznal, Ze vySe popsany pfi-
stup spravce dané nejenze neni v souladu se zdkonem, ale
rovnéz odporuje i ekonomické logice provadéné transak-
ce. V této souvislosti nelze nepfipomenout konstantni
judikaturu Ustavniho soudu, podle které na poli vefejného
prava mohou statni organy cinit pouze to, co jim zakon
vyslovné umoziuje, a jsou tedy povinny ve smyslu ¢l. 4
odst. 4 Listiny zékladnich prav a svobod Setfit podstatu
a smysl zakladnich prdv a svobod (viz napf. nalez ¢.
11/2002 Sh. US, ¢. 145/2002 Sb. US, ¢ 39/2002 Sb. US).

Nejvyssi spravni soud odmitl myslenku spréavce dané
,separovat jednotlivé soucasti podniku a podrobovat je
samostatnému dariovému rezimu”. Oproti tomu uzavrel,
ze pokud je predmétem vkladu podnik, jsou jeho soucasti
i zavazky, coz je ostatné mozno dovodit i pfimo z ustano-
veni § 59 odst. 5 obchodniho zdkoniku, které stanovi, ze
v pfipadé, kdy je do zdkladniho kapitélu obchodni spolec¢-
nosti vkladan podnik ¢i jeho c¢ast, pfimérené se pouzije
ustanoveni o smlouvé o prodeji podniku. Vlozeni casti
podniku je nutno chépat jako jeden vklad a jeden celek.
V takovém ptipadé je nutno hodnotu podniku ¢i jeho
casti, a tedy i hodnotu vkladu, urcit podle pravidel stano-
venych pro smlouvu o pfevodu podniku, tj. na zékladé
znalcem stanovené hodnoty souhrnu véci, prav a zavazkud
prevadéného podniku ke dni vkladu podniku do spolec¢-
nosti.

Postup spravce dané ve vyse uvedeném pripadé byl nejen
v rozporu s vyse uvedenym chapanim podniku ¢i jeho
casti,ale i v rozporu s predmétem dané z prevodu nemovi-
tosti. Je tieba vychazet z toho, ze dani z pfevodu nemovi-
tosti je podroben prevod nebo pfechod nemovitosti a ze
by tedy této dani v zésadé nemél byt podroben prevod i
prechod jinych prav, zavazku ¢i véci movitych.

Nejvyssi spravni soud konstatoval, Ze ,podnik je véci hro-
madnou a jako takovy musi byt posuzovan v rdmci prav-
nich vztah(, a to i vefejnopravniho charakteru. Proto, jestli-
Ze je tento vkladan do zékladniho kapitalu jiné spolecnos-
ti, je hodnota tohoto vkladu tvofena souctem vsech ¢asti
podniku, a to i v pripadé, Ze jsou jimi napf. nemovitosti Ci
zavazky. Je-li soucasti prevadéného podniku ¢i jeho ¢asti
nemovitost, pak je pro ucely dané z prevodu nemovitosti
urcujici, zda se do zakladniho kapitélu vklada pouze cast
hodnoty prevadéného podniku ¢i jeho ¢asti, nebot pouze
vklady do zékladniho kapitdlu pozivaji osvobozeni ve
smyslu ust.§ 20 odst.6 pism.e) zakona o dani dédické, dani
darovaci a dani z pfevodu nemovitosti. Jestlize je tedy zvy-
seno zakladni jméni o celou hodnotu prevadéného podni-
ku ¢i jeho casti a je soucasné splnén casovy test ust. § 20
odst.6 pism.e) zakona o dani dédické, dani darovaci a dani
z pfevodu nemovitosti, je tento vklad od dané z prevodu
nemovitosti osvobozen.”

Dle naseho néazoru lze poukazat jesté na jeden rozmér,
ktery vyse popsany pfipad mUize mit, a to rozmér mezina-
rodni. Podle Smérnice Rady ¢. 90/434/EHS, ze dne
20.8.1990, o spolecném systému zdanéni v pfipadech flzi,
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cature regarding contributions of immovables towards registered
capital of trade companies' and to check, therefore, whether the
value of the contributed immovables determined based on an
expert opinion equals the amount by which the registered capital
is increased as the result of the said contribution.

It is necessary to say that the tax authority was quite creative in
this process, sometimes granting exemption from taxation for
contribution of an enterprise of immovables up to the amount
calculated according to the following formula: Immovables of the
enterprise/Assets of the enterprise x (Assets of the enterprise -
Obligations of the enterprise). The formula clearly shows that
when the,Obligations of the enterprise” are zero, the whole value
of the immovable(s) is subject to the exemption. If not, at least
part of the value of the transferred immovables is subject to real
property transfer tax, in relation to the value of the other parts of
the enterprise. It is clear, therefore, that existing obligations result
into real property transfer tax being levied.

The above practice lacks any statutory basis. The Supreme
Administrative Court ("Nejvy__i spravni soud") held that the
above approach of the tax authority not only is contrary to the
law but also denies the economic logic of the transaction that is
carried out. It is necessary to point to constant judicature of the
Constitutional Court according to which the state authorities may
only act in the area of public law in the way that is expressly allo-
wed by the law and the state bodies shall therefore safeguard the
nature and aim of basic rights and freedoms as per Art. 4 Sec.4 of
the Charter of Basic Rights and Freedoms (cf. for instance the
judgment No. 11/2002 Coll. US, No. 145/2002 Coll. US, No. 39/2002
Coll. US).

The Supreme Administrative Court denied the idea of the tax aut-
hority "to separate the individual parts of the enterprise and to
subject them to an individual tax regime". On the contrary, the
court held that if an enterprise is subject to the contribution, the
obligations form a part thereof, which also directly follows from
the provision of Art.59 Sec. 5 of the Commercial Code which lays
down that if an enterprise or a part thereof is being contributed
towards the registered capital of a trade company, the provision
on the Sale of the Enterprise Agreement shall be applied adequa-
tely. Contribution of a part of an enterprise is to be viewed as one
contribution and one whole. It is necessary to determine the
value of the enterprise or a part thereof - i.e. also the value of the
contribution - in compliance with the rules determined for the
Sale of the Enterprise Agreement, i.e. based on the value determi-
ned by an expert to be the value of the set of things, rights and
obligations of the transferred enterprise as of the day of the con-
tribution of the enterprise into the company.

The steps taken by the tax authority in the above case not only
was contrary to the above principles governing an enterprise or
a part thereof, but also contrary to the purpose of real property
transfer tax. We need to highlight that real property transfer tax
applies to transfer or assignment of immovables and that transfer
or assignment of other rights, obligations or of movable property
should therefore not be subject to the tax.

The Supreme Administrative Court stated that an "enterprise is
a collective thing and it should be viewed as such within legal
relationships, also of those of public law nature. Therefore, if the
same is being contributed towards the registered capital of anot-
her company, the value of such contribution is made up of the
sum of all the parts of the enterprise even in case that such parts
are for instance immovables or obligations. If a part of the tran-
sferred enterprise or a part thereof is an immovable, then it is
decisive for the purpose of levying real property transfer tax
whether only a part of the value of the transferred enterprise or
a part thereof is contributed towards the registered capital
because only contributions towards registered capital are subject
to exemptions as per the provision of Art. 20 Sec. 6 Subsec. e) of
the Act on Inheritance Tax, Gift Tax, and on the Real Property
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rozdéleni, pfevodd majetku a vymény akcii (déle jen
,Smérnice”) je jejim cilem, aby:,...fuze, rozdéleni, prevody
aktiv a vymeény akcii tykajici se spole¢nosti z rGznych ¢len-
skych statu, které mohou byt nezbytné k tomu, aby se ve
Spolecenstvi vytvorily podminky obdobné podminkdm
vnitiniho trhu, a tim se zajistilo vytvoreni a Gc¢inné fungo-
vani spole¢ného trhu; ze témto operacim by nemély byt
kladeny prekéazky v podobé omezeni, znevyhodnéni nebo
zvlastnich naruseni, které by vyplyvaly z dafiovych predpi-
sU clenskych statd; Ze je proto nezbytné zavést pro tyto
operace danova pravidla neutralni z hlediska hospodarské
soutéze, aby se podniky mohly pfizpusobit pozadavkdm
spole¢ného trhu, zvysit svou produktivitu a zlepsit svou
konkurenceschopnost na mezinarodni trovni...” Vkladem
podniku se pfitom v dikci Smérnice rozumi dle ¢l. 2 pism.
e) ,prevod aktiv", kdy spolecnost, aniz by byla zrusena, pre-
vadi veskeré nebo jednu nebo vice oblasti své ¢innosti do
jiné spolecnosti vyménou za cenné papiry predstavujici
zakladni kapital spolecnosti pfijimajici pfevadénou cin-
nost.

Vzhledem k tomu, Zze v ramci screeningového procesu
pred vstupem Ceské republiky do Evropské unie nedoslo
k novelizaci ustanoveni § 20 odst. 6 pism. e) zakona o dani
dédické, dani darovaci a dani z pfevodu nemovitosti, je
jednozna¢né, ze Ceska republika deklarovala, ze dané usta-
noveni je v souladu s pravem Evropskych spolecenstvi.
V takovém pfipadé nelze dané ustanoveni vykladat jinak,
nez ze vkladim podniku do zakladniho kapitalu pfiznava
dariovou neutralitu.

Pfes vydani rozhodujiciho judikdtu Nejvyssiho spravniho
soudu ohledné osvobozeni vkladu podniku ¢i jeho casti
od dané z prfevodu nemovitosti nemusi pristup nékterych
finan¢nich orgdnd k tomuto problému doznat jakychkoliv
zmén. Subjektlm, kterym byla ¢i bude dan nezdkonné
vymérena, tak zfejmé nezbyva nez se domdhat napravy
soudni cestou a pfipadné dale pozadovat po statu nahra-
du skody zplsobenou nespravnym urednim postupem
v disledku nezakonného vyméreni a zaplaceni dané z pre-
vodu nemovitosti. Dle nasich zkusenosti ze zastupovani
poplatnikd ve sporech s finan¢nimi organy, tykajicich se
dané z prevodu nemovitosti pfi vkladech podniku, je vsak
predmétny judikat krajskymi soudy pfi rozhodovani
o zalobach proti rozhodnutim financnich feditelstvi zatim
respektovan.
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Transfer Tax. If, therefore, the registered capital is increased by the
whole value of the transferred enterprise or a part thereof and the
time test of the provision of Art. 20 Sec. 6 Subsec. e) of the Act on
Inheritance Tax, Gift Tax, and on the Real Property Transfer Tax is
met at the same time, such contribution is not subject to real pro-
perty transfer tax.”

We are of the opinion that the above case may also have another
aspect, namely the international aspect. As per the Council
Directive No.90/434/EEC of August 20, 1990, on the common sys-
tem of taxation applicable to mergers, divisions, transfers of assets
and exchanges of shares (hereinafter referred to as the
"Directive") the aim of the Directive is that: ,...mergers, divisions,
transfers of assets and exchanges of shares concerning compani-
es of different Member States that may be necessary in order to
create within the Community conditions analogous to those of an
internal market and in order thus to ensure the establishment and
effective functioning of the common market; whereas such ope-
rations ought not to be hampered by restrictions, disadvantages
or distortions arising in particular from the tax provisions of the
Member States; whereas to that end it is necessary to introduce
with respect to such operations tax rules which are neutral from
the point of view of competition, in order to allow enterprises to
adapt to the requirements of the common market, to increase
their productivity and to improve their competitive strength at
the international level ..." By a contribution of the enterprise, the
wording of the Directive means - as per its Art. 2 Subsec. e) -
a ,transfer of assets” when a company without being liquidated
itself transfers all or a part or more parts of its areas of activities
into another company in consideration of securities that repre-
sent the registered capital of the company that accepts the tran-
sferred activities.

Because amendments to the provision of Art. 20 Sec. 6 Subsec. )
Act on Inheritance Tax, Gift Tax, and on the Real Property Transfer
Tax were not made as part of the screening process before the
Czech Republic joined the European Union, it is clear that the
Czech Republic declared the said provision to be in compliance
with the law of the European Communities. In such case, it is
impossible to construe the said provision otherwise that by conc-
luding that contributions of an enterprise towards the registered
capital are neutral from the tax point of view.

Even though the Supreme Administrative Court issued this decisi-
ve judgment regarding exemption of contributions of an enterp-
rise or a part thereof from real property transfer tax, it is possible
that some financial authorities do not change their viewpoint on
this issue. The entities that were required or are required to pay
the illegal tax do not probably have any other option than to sue
the state in front of a court and possibly to further ask the state to
refund the damages caused by incorrect official proceeding as
a result of illegal levying and payment of real property transfer
tax. Our experience of representing taxpayers in disputes with
financial authorities that regard real property transfer tax for con-
tributions of an enterprise has shown so far, however, that the said
judgment has been followed by District Courts deciding on moti-
ons against decisions of Financial Directorates until today.
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